Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



In•^ 3305: r 



'barvar5 doHege librari^ 



J.HUNTINGTON WOLCOTT 
FUND 

GIVEN BY ROOXR WOLCOTT [CLASS 
or 187a] IN MBKOEY OW BIS 7ATHKR 
TOK TEX "FDKCEABX 01 BOOKS OW 
FEBHANKNT VALUE, THX rBETERCITCE 
TO BE GIVEN TO WOBKS 01 EXSTOKY, 
FOIinCAL ECONOm AND SOCIOLOGy " 



**?^ 



M 



EXTERRITORIALITY. 



EXTERRITORIALITY. 



BY THE SAME AUTHOR. 



THE LAW AND PRACTICE 
Of the Courts of the United Kingdom, 

RBLATINC TO 

Foreign Judgments 

AND 

Parties Out of the Jurisdiction. 

Stcond BdiiicM, Rttfistd and Enlargtd, 
Price, with Two Appendixes, SSs. 



PRINCIPLES 

OP THB 

LAW OF TORTS. 

Price aOs. 



WILLIAM CLOWES AND SONS. Limitkd, 
97, Flbkt St rest, E.C. 



o 



EXTERRITORIALITY 



T/te Imw relating to 



Consular Jurisdiction 



and to 



Residence in Oriental Countries. 



BY 



FRANCIS TAYLOR PIGGOTT, M.A., LL.M., 

OF THE MIDDLK TSMPLB, BARRISTBR-AT-LAW ; 
LATB LEGAL ADVISER TO THE JAPANESE CABINET. 



LONDON: 



WILLIAM CLOWES AND SONS, Limited, 

27, FLEET STREET. 
1892. 



■^^^3 5'. 5" 




LONDOIf : 
PRINTED BY WILLIAM CLOWES AND SONS, LIMITED, 

STAMFORD STKBST AND CHARING CROSS. 



TABLE OF CONTENTS. 

PAGE 

Introduction ......... i 

Note on the Terminology of the Subject ..... 3 

I. 

The Fundamental Principles governing Jurisdiction ... 4 

II. 

Allegiance .......... 9 

Note on Extra-territorial Legislation affecting Ambassadors and 
Consuls ......... 16 

ni. 

Extension of Principles to Uncivilised Countries — Theory of 
Exterritoriality . . . . . . . • 17 

IV. 

The Relation of Parliament to the Queen^s Foreign Jurisdiction . 22 

V. 

The Relation of the Courts to tlte Queen's Foreign Jurisdiction . 31 
Note on Extra-territorial Legislation in general ... 44 

VI. 

Jurisdiction by Sufferance . . . . . . -51 

Mostfavoured Nation Treatment . . . . -54 

VIL 

The Foreign Jurisdiction Act ^ and the Applied Acts . . • 5^ 

vni. 

The special Forms of tht Jurisdiction . . . . .81 

IX. 

TIu Jurisdiction as it affects Foreigners ..... 87 
Note on Protectorates ........ 94 

X. 

The Direct Consequences of the Treaty Grant .... 95 



VI TABLE OF CONTENTS. 



PACB 



General Scheme of the Orders in Council ..... 104 

XII. 

The Principles on which the Orders in Council are based . • "7 

XIII. 

Offences created by the Orders in Council . . . . .122 

XIV. 

Special Authorities of the Courts : — 

Bankruptcy Jurisdiction , . • . . . • 125 
Coroner^ Inquests ........ 132 

Admiralty Jurisdiction . . . . . . -133 

Lunacy Jurisdiction \ . . . ^ -134 

Divorce and Matrimonial Jurisdiction . . . -134 

Probate Jurisdiction . . . . . . .136 

Piracy . . . . . . . . . 138 

XV. 

The Effect of Foreign Jurisdiction on 

Domicil ......... 139 

Note on " Protected Persons '*..... 154 

Naturalisation ........ 155 

Marriage . . ... * . . . . 157 

Divorce . . . . . . . . -171 

Adoption . . . . . . . . .176 

XVI. 

77u Effect of Foreign Jurisdiction on 

Companies ......... 177 

Copyright^ Patents, and Trade Marks . . . -179 

Rights of Legation 180 

Contracts 183 

Torts 187 

Consular Judgments . . . . . . .189 

XVII. 

The Abandonment of Foreign Jurisdiction 190 



APPENDIX, 



Containing the Articles of the Treaties now in force by which exterritorial 
privileges have been granted to British subjects. 



TABLE OF TREA TIES, DECREES, ORDERS 

IN COUNCIL, etc., 

WHICH ARE SET OUT IN THE 

ft 

APPENDIX. 
EUROPE. 

Turkey. 

Capitulations and Articles o( Peace, 1675. . . • X95 

Treaty of the Dardanelles, 1809 .' . ^ . .198 
Treaty of Berlin, 1878 

Bulgaria . . . . . . . .198 

Eastern Roumelia 198 

Servia . . . . . . • . . 198 

RouMANiA . . . • • . . .198 

Servia. 
Treaty, 1880 . ^ 198 

Cyprus. 

Convention with Turkey, 1878 • • . . -199 
Order in Council, 1878 199 

AFRICA. 

Egypt. 

Agreement, 1875 199 

Protocol with France, 1874 ...... 200 

Protocol with Germany, 1875. ..... 200 

Rbglement d'Organisation Judidalre, 1874 . . . 2qi 

Order in Council, 1876 ....... 206 

Tripoli. 

Protocols by Great Britain, France, Italy and Turkey, 1873 . 207 

Morocco* 

Treaty 1856 •.••«... 207 



• • • 



Vlll TABLE OF TREATIES, DECREES, ORDERS IN COUNCIL, ETC. 

PAGB 

Tunis. 

French Law, 1883 . . . . . . .209 

Decree of the Bey, 1883 210 

Order in Council, 1883 210 

Country of the Barolongs [South Africa\ 

Treaty, 1884 211 

Country of the Batlapings [South Africa\ 

Treaty, 1884 212 

Order in Council, South Africa, 1885 . . . .212 

Congo. 

Convention with King of the Belgians, 1884 . . .212 

Decree of King of the Belgians, Sovereign of the Inde- 
pendent State, 1886 . . . . . . .213 

Royal Niger Company, 

Charter, 1886 . . . . . . . 214 

West Coast of Africa. 

Order in Council : Countries adjacent to Gold Coast Colony, 
1874 ......... 214 

Order in Council : Territories adjacent to the Colony of 
Lagos, 1887 ........ 214 

Treaties with the Kings and Chiefs of New Calabar, and 
other Territories, 1884-5 • • • • • 214, 215 

Niger Protectorate . . . . . . .216 

East Africa » 

Act of Parliament, 1873 ...... 217 

Zanzibar. 

Treaty, 1886 217 

Tajoura [East Africa]. 

Treaty between Sultan and East India Company, 1840 . 219 

Zaila [East Africa]. 

Treaty between Governor and East India Company, 1840 . 219 

Madagascar. 

Convention of Tamatave, 1885, between France and Mada- 
gascar . . . . . . . . .219 

Treaty, 1865 ........ 219 

Order in Council. 1889 . . . . . . .220 



TABLE OF TREATIES, DECREES, ORDERS IN COUNCIL, ETC. IX 

PAGB 

The African Continent 

Order in Council, 1889 . . . . . . .220 

ASIA, and THE PACIFIC. 

Muscat 

Convention, 1839. ....... 222 

Senna, 

Treaty, 1821 ........ 223 

Persia, 

Treaty, 1857 223 

Order in Council, 1889 224 

Persian Coasts and Islands, 

Order in Council, 1889 . . . . . . .224 

Somali Coast of Gulf of Aden. 

Order in Council, 1889 ^^5 

Chandernagore, 

Agreement with France, fixing limits of jurisdiction, 1853 . 225 

Kashgar and Yarkund. 

Treaty between Government of India and Ameer, 1874 . 225 

Siam, 

Commercial Agreement, 1856, supplementary to Treaty of 
185s 227 

Treaty, 1855, Article 5 229 

Treaty for prevention of crimes in Siamese territories 
adjoining British Burmah, and for the promotion of 
commerce, 1883 ....... 229 

List of extraditable offences . . . . . .231 

Borneo, 

[Agreement, 1856, in lieu of additional Article to Treaty of 
1847] 231 

North Borneo, 

Charter to British North Borneo Company, 1881, including 
Colony of Labuan ....... 232 

Agreement for Protectorate with British North Borneo 
Company, 1888 ....... 232 



X TABLE OF TREATIES, DECREES, ORDERS IN COUNCIL, ETC. 

PAGB 

Sarawak. 

Agreement for Protectorate with Rajah Brooke, 1888 . . 232 

Brunei. 

Agreement for Protectorate with Sultan, 1888 . . -233 

Colonics of the Netherlands. 

Convention with the Netherlands, 1856 . . . '233 

China, 

Treaty, 1858 234 

Explanatory Agreement, 1876 . . • . . 235 

Corea, 

Treaty, 1883 236 

Protocol .......... 237 

fapan. 

Treaty, 1858 237 

Samoa. 

Treaty, 1879 238 

Convention — ^TownofApia — 1879. .... 238 

Tonga. 

Treaty, 1879 239 

List of extraditable offences ...... 240 

Pacific Islands. 

Pacific Islanders Protection Act, 1872 . . . . 240 

„ „ ,y „ 1875 [Her Majesty's juris- 
diction] ......... 240 

"Western Pacific" Order in Council, 1877 . . . 242 

List of Islands included in the jurisdiction . . . 242 

The Foreign /urisdiction Act, iSgo . ..... 243 

Schedules ......... 248 

Index 251 



TABLE OF STA TUTES. 



PACB 

33 Hen. VIII., c. 23 [Trial of Treasons and Murders, 1541] . . 20 
35 Hen. VIII., c. 2 [Trial of Treasons committed out of the Domin- 
ions, 1543] 6 

29 Car. II., c. 3, s. 4 [Statute of Frauds] 186 

7 Anne, c. 12 [Privilege of Ambassadors, 1708] 181 

6 Geo. III., c. 12 [Supremacy of Imperial Parliament over American 
Colonies, 1766] .... ..... 44 

4 Geo. IV. c. 67 [St. Petersburg Marriage Act, 1823] . . . .12 

6 Geo. IV., c. 87 [Consular Fees Act, 1825] . . . . 12, 16, 122 

9 Geo. IV., c. 31, s. 7 [Murders by British Subjects abroad, 1828] . 20 
3 & 4 Will. IV., c 93, s. 6 [Foreign Jurisdiction in China, 1833] . . 25 
6 & 7 Will. IV., c. ^%^ s. 2 [Foreign Jurisdiction in Ottoman Dominions, 

1836] 25,90 

6 & 7 Vict, c. 13 [Falkland Islands Act, 1843] 23, 28 

c. 94 [Foreign Jurisdiction Act, 1843] . 18, 25, 57, 59, 80, 249 

12 & 13 Vict., c. 68 [Foreign Marriage Act, 1849] • • • .12, 16 

c. 96 [Admiralty Offences (Colonial) Act, 1849] 60, 66, 115, 248 

14 & 15 Vict., c. 99, ss. 7 & II [Evidence Act, 1851] . . 6i, 115, 248 

17 & 18 Vict., c. 104, part x. [Merchant Shipping Act, 1854] . 62, 248 
19 & 20 Vict., c. 113 [Foreign Tribunals Evidence Act, 1856] . 63, 248 
2a& 21 Vict, c. 75 [Jurisdiction in Siam, 1857]. ... 80, 249 
22 Vict., c. 20 [Evidence by Commission Act, 1859] . . . 64, 74, 248 

22 & 23 Vict., c. 63 [British Law Ascertainment Act, 1859] . 65, 248 

23 & 24 Vict, c. 122 [Admiralty Offences (Colonial) Act, i860] 65, 66, 115, 248 

24 & 25 Vict, c. II [Foreign Law Ascertainment Act, 1861] , 67, 248 
c. 31 [Jurisdiction in Territories adjacent to Sierra 

Leone, 1861] « . 80, 249 

c. 100, s. 9 [Murders by British Subjects abroad, 1861] . 20 

s. 57 [Bigamy] 49 



26 & 27 Vict, c. 35 [Jiuisdiction in South Africa, 1863] . . 80, 249 

27 & 28 Vict, c. 25 [Naval Prize Act, 1864] 134 

28 & 29 Vict, c. 63, ss. 2, 3 [Colonial Laws Validity Act, 1865] . . 34 
^ c. 1 16 [Foreign Jurisdiction Amendment Act, 1865] 80, 249 

29 & 30 Vict., c. 87 [Foreign Jurisdiction Amendment Act, 1866] 80, 249 

30 & 31 Vict., c. 124, s. II [Merchant Shipping Act, 1867] . 66, 67, 115, 249 

33 Vict., c. 14 [Naturalisation Act, 1870] 9, 11 

s. 6 156 

33 & 34 Vict, c. 52 [Extradition Act, 1870] 43 



xu 



TABLE OF STATUTES. 



33 & 34 Vict., c. 55 [Jurisdiction in Siam, 1870] 
c. 90 [Foreign Enlistment Act, 1870] . 

35 & 36 Vict., c. 19 [Pacific Islanders Protection Act, 1872] 

36 & 37 Vict, c. 59 [Slave Trade, Aden, 1873] » 
c. 88 [Slave Trade Act, 1873] 

37 & 38 Vict., c. 27 [Courts (Colonial) Jurisdiction Act, 1874] 
c. 94, s. 51 [Conveyancing (Scotland) Act, 1874] 

38 & 39 Vict., c. 51 [Pacific Islanders Protection Act, 1875] 
c 85 [Foreign Jurisdiction Act, 1875] • 

39 & 40 Vict., c. 46, ss. 4 & 6 [Jurisdiction over Subjects of Indian 
Princes, 1876] 81, 154, 249 

41 & 42 Vict., c. 67 [Foreign Jurisdiction Act, 1878] . . . 8, 80, 249 

s. 5 17 

c. 73 [Territorial Waters Act, 1878] . . .8, 61, 100 

44 & 45 Vict., c. 69 [Fugitive Offenders Act, 1881] . 68, 102, 115, 131, 249 

46 & 47 Vict, c. 52 [Bankruptcy Act, 1883] 125 

s. 4 126 

s. 6 126, 128 







PAGB 


80, 


249 


. • 


123 


. « 


* 


240 


. « 


• 


217 


a 1 


k 


134 


. i 


9 


71 


. 67, 


249 


• • 


240 


80, 


249 



s. 117 
s. 118 
s. 119 

S. 121 
S. 122 

s. 125 
s. 168 



c. 57 [Patents, etc., Act, 1883] 



47 & 48 Vict., c. 31 [Colonial Prisoners Removal Act, 1884] 

48 & 49 Vict., c 63 [Patents, etc.. Act, 1885] . 
c. 74 [Evidence by Commission Act, 1885] . 

49 & 50 Vict, c. 37 [Patents, etc.. Act, 1886] . 

50 & 51 Vict, c. 28 [Merchandise Marks Act, 1887] . 
c. 71, s. 3 [Coroners Act, 1887] . 

51 & 52 Vict., c. 50 [Patents, etc.. Act, 1888] . 

52 Vict, c. 10 [Commissioners for Oaths Act, 1889] . 

53 & 54 Vict., c. 27 [Colonial Courts of Admiralty Act, 1890] 

s. 2 

s. 9 . . . . . 

s. 12 



. 130 

. 130 

. 130 

. 131 

. 131 

. 132 

. 129 

. 116 

. 75 
. 116 

. 64, 74, 249 
. 116 
. 116 

. 132 

. 116 

16 

133 
134 
133 



75» 109, 
• 133, 



133 

c. 37 [Foreign Jurisdiction Act, 1890] . . .26, 56, 243 

s. I 28, 57, 243 

s. 2 57,243 

s. 3 57,243 

s. 4 37, 58, 243 

s. 5 60, 244, 248 

s. 6 35, 77, 244 

78,245 

78,245 

78,245 

78,245 

79,245 



s. 7 

s. 8 

s. 9 

s. 10 

S. 11 



s. 12 34» 79, 246 



TABLE OF STATUTES. Xlll 

PAGE 

53 & 54 Vict., c. 37, s. 13 79> 246 

s. 14 80, 246 

s. 15 80,154,247 

s. 16 80, 247 

s. 17 80, 247, 249 

s. 18 80,247,349 

s. 19 247, 248 

Schedules ^8 

c. 47 [Foreign Marriage Act, 1890] .... 16 

C.7I [Bankruptcy Act, 1890] 

s. I 126, 127 

s. 21 132 

54 & 55 Vict., c. 74 [Foreign Marriage Act, 1891] .... 16 
s. 8 17 



TABLE OF CASES. 



-•••■ 



PAGE 



Abd-ul-Messih v, Farra 139, 15 3, 155 
Alison's Trusts, re , , , . 169 
Andros, re. Andros v. Andros 166, 167 
Attorney-General of Hong- 
Kong V. Kwok-a-Sing . . 47 

Bank of Australasia v. Nias . 35 

Barber v. Lamb 1S9 

Bateman v. Service. . . . 179 

Bell V. Kennedy 147 

Bethell, re. Bethell v. Hildyard 142, 

156, 162, 168 
Brinkley v. Attorney-General . 162, 

176 
Burrows v, Jemino .... 45 



Calvin's Case 
Campbell v. Hall 
Counhaye, re. 



Day V, Savadge 
Dent V, Smith 



'* Fox/* the . . 
FranconiaJ^ the 



it 



Grant v. Easton. 
Greifswald^ the 



€t 



*• Halleyi' the . 

Hart V, Gumpach 

Harvey v. Famie 

Hervey v, Fitzpatrick 

Hyde v. Hyde . 157, 161, 162, 163 



10 
29 
43 

38 
189 



33,38 
61, 100 



189 
10, 89 

i87 

86 

160 

59 



Ibrahim v. Syed Bibi . . . 172 
''Indian Chief,'' the. . . 87, 144 

Jacobs V. Credit Lyonnais. . 184 
Jefferys v. Boosey .... 49 



PACK 

" LaconiaJ* the . . .52, 53, 89, 93 
Lee V. Bude and Torrington 
Railway Company ^. . . 39 

MacLeod v, Attorney-General 

for New South Wales . . 48 
Maltass v. Maltass 85, 142, 143, 146 
Marseilles Extension Railway 

Company, re. Smallpage's case 1 86 
Messina v. Petrococchino . . 189 
Missouri Steamship Company, 
re 184 

New Chile Gold Mining Com- 
pany V. Blanco . . . . 182 
Niboyet v. Niboyet . . . 149, 174 
Nogent's case 181 

Papayanni v. Russian Steam 
Navigation Company — The 
''Laconia'^ 52 

R. V. Azzopardi .... 20, 45 
R. V. Hutchinson .... 45 

R. V. Keyn 8, 61 

R. V. Roche 45 

R. V. Sawyer 20 

R.Z/. Wilson 43 

Russell V. Cambefort . . 39, 49 



Simonin v. Mallac . 
Sottomayor v. De Barros . 



168 
167 



Tapp V. Jones 189 

Tootal's Trusts, re 127, 139, 151, 

.i53» 154, 170 

Udny V. Udny 147 

Warrender v. Warrender . 163, 165 



♦^* The case of Haggard v. Pelicier Frlres was reported in the Times 

of Dec. 5, 1 891, too late for notice. 



Exterritoriality. 



The subject of Exterritoriality, described by Sir Fitz James 
Stephen as " of great curiosity, but very little known/ is sup- 
posed to be of local rather than of general interest ; but it has ia 
recent years received some share of public notice. Attention 
has been directed to it by the great strides in intercourse with 
Western nations which have been made by one of those countries 
in which European Sovereigns are permitted to exercise juris- 
diction over their own subjects. Of the many debatable points 
connected with what is commonly called the Queen's Foreign 
Jurisdiction which the Revision of the Japanese Treaties has 
brought to the surface, I propose to deal in the following pages 
with one only : the purely legal aspect and consequences of this 
jurisdiction 

I do not concern myself to defend or attack a system which has 
taken such deep root in the policy of Western nations in their 
intercourse with the East ; nor shall I touch upon the question, 
full of difficult interest to all concerned, at what point in 
commercial progress, or in civilization, an Eastern nation must 
arrive before she may demand as of right the loosening of her 
chains. Above all, I shall avoid all reference to the questions 
which have for so long been under discussion between Japan 
and the Treaty Powers. 

I propose to limit myself still further. Although a critical 
examination of the policy adopted by England in her interpret 
tation of the Treaties is necessary to a full understanding of the 
subject, a special review of the texts of the several Treaties and 
of the many British Orders in Council, with a view to ascertaining 
whether in every instance the rights expressed to be granted 
by one Sovereign are identical with the rights claimed to be 
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2 EXTERRITORIALITY. 

exercised by the other, seems to be unnecessary: indeed, it 
would be profitless, leading nowhere. The policy, as revealed 
in the Orders in Council, is capable of being expressed in a 
series of broad propositions. These propositions belong legiti- 
mately to the domain of law. 

By these limitations, all those contentious questions are avoided 
with which, by the exercise of a very little ingenuity, the subject 
may be made to bristle. 

Lastly, the historical treatment of the subject may be con- 
veniently omitted as being already well-worn ; and also the 
encyclopaedic, which is covered by Mr. Tarring's admirable hand- 
book on ' Consular Jurisdiction in the East' 

There is left for discussion only the purely legal aspect of the 
question : the study of Order in Council law, and the bearing of 
the general law upon the many independent points which inevit- 
ably arise under so artificial a system of government And 
again this branch of the subject introduces its own peculiar 
limitation. The points can only, be discussed in the abstract. 
Very few legal precedents exist ; and reference to diplomatic 
precedents is to be avoided for two reasons. In the first 
place, it would be impossible to be either accurate or complete. 
The facts of a small proportion only of the cases which arise 
for decision become public property through the medium 
of the local newspapers. There are no means of testing the 
accuracy of the reports, much less of appreciating the reasons 
for the decisions or of gauging 'their soundness. And as to 
completeness, my own experience of the jurisdiction in operation 
is confined to one country ; it would be impossible to gather 
information as to what has taken place in the many quarters of 
the Eastern world in which English Consuls settle disputes 
in a friendly manner, or decide them equitably. 

In the second place, the ultimate decisions, often indeed the 
first decisions, are given by the Minister, or other representative 
of the Sovereign ; and I would not appear either directly or 
Indirectly to criticise positions which have been taken up on 
different occasions by British Ministers, and which may have 
had an important bearing on the relationship of the two 
Governments as well as on the rights of the parties concerned. 



EXTRA-TERRITORIAL LAWS. 



The system which the claim and grant of foreign jurisdiction 
has called into being is artificial in the extreme. It recognises 
the existence of two separate communities in the same country. 
Where one is savage and the other is civilised, the points of 
disturbance are few. But where the foreign community is a 
large one carrying on a prosperous trade; and where the 
native community is also prosperous and busy, has its own 
laws, police, courts, and the whole system of executive govern- 
ment, the points of disturbance are many, deepening in interest / 
with every recurrence of them. These points arise as between 
the members of the foreign community themselves, and between 
foreigners and nationals. 

I propose then to examine in the abstract the principles of 
English law which are applicable to the European communities 
established in Eastern countries. 
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Note. — ^The words "exterritoriality" and " extra-territoriality " are Terminology 
treated by some writers as identical ; by others as indicating, the first, of the subject 
the privilege of Ambassadors and their suites ; the second, the Treaty 
privilege under which Consular jurisdiction has been established in the 
East 

Both these privileges are, however, more correctly described as " ex- 
territorial *' ; the condition of those to whom they are accorded as 
"exterritoriality." On the other hand, the government of these privileged 
persons by their own authorities fi*om home is " extra-territorisJ." 

The condition of an Ambassador with reference to the jurisdiction of 
the country to whose Sovereign he is accredited is, in theory, precisely 
identical with that of a person who is withdrawn from the jurisdiction of 
the country in which he resides. The two privileges rest on different 
grounds; the one is granted by courtesy,* the other by Treaty: they f[ In England 
differ in degree ; the one being almost complete and uniform, while ther^ ^^^'^'^ •": 
other is partial and varies in different Oriental States : they differ too inr ^ ^' '*'' 
the resulting relations to the home Govemment, and the manner in/ 
which laws may be passed affecting those who enjoy the privileges 
But they have this fundamental fact in common ; the ordinary con^ 
sequences of residence in a foreign country do not attach, jurisdictioi 
being waived, in greater or less degree, by the Sovereign Authority of 
that country. 

But the govemment of subjects who enjoy exterritorial privileges \ 
must be by means of laws which are an exception to the general rule I 
that laws are territorial in their application : these laws must have an / 
extra-territorial force. 

This extra-territorial force can only be given to laws by consent of the 
foreign Sovereign Authorities of the countries in which they are to 
operate. And this consent is either tacidy included in the formal ^ note^ p. i6. 
reception accorded to diplomatic or consular representatives, or is 
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expressly granted by Treaties which put subjects under the jurisdiction 
of their own authorities. 

There are indeed other examples of laws intended to have an extra- 
territorial effect; that, for example, which makes homicide by an 
Englishman abroad an offence triable in England. The sanction of such 
laws is, however, purely temtorial, being enforced only by the domestic 
tribunals. 

Ships being theoretically part of the territory of their flag, the laws 
which deal with offences on the high seas are accurately described as 
territorial The privilege accorded to foreign ships of war in harbour 
is on the other hand another instance of exterritoriality. 

The following pages deal only with exterritoriality which is founded 
on Treaty, and whidb gives rise to Consular Jurisdiction. 



Principles 
governing 
British sub- 
jects abrcacU 



I. 

TAe Fundamental Principles Governing yurtsdiction. 

Before dealing specifically with exterritoriality, it is necessary 
to establish certain preliminary propositions which lead up to it» 
and which affect the position of a British subject abroad with 
regard to his own Government 

The short formula of the civil courts, ** out of the jurisdiction,'* 
accurately expresses the position, whether the word jurisdiction be 
used in its personal or its territorial sense. But though we are 
perfectly familiar with the phrase in civil suits, and understand 
the consequences attaching to it, we are not so familiar with the 
principle that "abroad" and "out of the jurisdiction" are 
synonymous terms with regard to legislation generally, and 
criminal legislation in particular. 

There are nevertheless two broad principles which are the 
axioms of the subject 

I. All persons are subject to the laws of a country in which 
they are. 

" In which they are," permanently or temporarily. No ques* 
tion of domicil is involved in determining who come within the 
operation of laws ; nor is momentary passage material as a 
defence for disobedience to them. The globe-trotter and the 
oldest inhabitant alike owe allegiance to the Sovereign Authority 
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of the country, though for some purposes it may be convenient 
to call the one " temporary," and the other " complete." 

II. No person is subject to the laws of a country in which he / 
is not 

The corollary from the former proposition is obviously this : 
absence from a country, even though it be the country of his 
nationality, withdraws a person from the operation of the laws of 
that country, and — ^subject to the application of another principle 
—relieves him from obedience to them. These two principles are 
the amplification of the maxim which appears in the law books, 
as "laws have no extra-territorial force," "laws are territorial 
in their application." 

The King under whose sway I am is the King in whose 
dominions I am ; the other King resumes his power when I re« 
enter his territory. 

This is a truism which may yet be profitably illustrated by 
example. No one doubts that an Englishman who forges ai 
document at Calais is a French criminal If the document I 
were a cheque on a London bank, it is not so certain but that 
some would doubt. 

But the principle belongs to the domain of theoretical jurispru* 
dence : its practical application practical legislatures have not 
been willing at all times to recognise. There is another principle, 
or rather theory, which declares the omnipotence of Parliament ; Omnipotence 
Parliament can do what it likes within its own domain. And 
though it has never cast a doubt on the inclusion of all " resident 
in this realm" within its sway, it has thought fit not to hold 
itself too strictly bound by the second principle. It has in fact 
in some cases presumed to regulate men's conduct abroad ; 
it has indeed not always confined itself to British subjects. If 
the wisdom of our legislators should impel them to it, Parliament 
at Westminster could to-morrow pass a law inflicting extreme 
penalties on all who had at any time previously gambled at 
Monte Carlo ; and the English Courts of Law would presumably 
be bound to enforce the penalties when an offender was brought 
before them. / 

It need hardly be said that so quaint an enactment is not to Extratem* 
be found m our Statute Book, but there are many laws which ^^™^ ^*"'"^- 
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do in fact provide for the punishment of offences committed by 

British subjects abroad ; the breach of the peace of the Sovereig^ni 

being legally laid in Middlesex. The earliest, I think, of these 

I enactments was passed in the year j5Jj,^JL£or the Trial of 

35 H. ▼ill. J Treasons committed out of the King's Majesty's Dominions.*' 

It recited that '* Forasmuch as some doubts and questions have 

been moved, that certain kinds of treasons, misprisions, conceal* 

ments of treasons, done, perpetrated, or committed out of the 

King's Majesty's realm of England, and other his Grace*s 

dominions, cannot, nor may, by the common laws of this realm be 

enquired of, heard and determined within this his said realm 

of England ; for a plain remedy, order and declaration therein 

to be had and made," it was enacted that henceforth such 

. offences should be tried before the King's justices. The statute 

I applied to ** any person or persons out of this realm of England.'* 

The catalogue of offences committed abroad which may be 

tried in England includes inducements to mutiny and take 

seditious oaths ; coinage offences ; murder and manslaughter ; 

offences against the bankruptcy laws, and others. In many 

foreign countries the catalogue is much longer. 

But there is an obvious impediment in the way of enforcing 
such laws which imposes a practical limitation to this omnipo- 
tence of Parliament, even with regard to British subjects abroad ; 
for extra-territorial laws must be of imperfect sanction. And 
Their enforce/moreover their existence does not absolve the persons to whom 
torua.^ ** / ^^^y ^PP^y f^°"^ obedience to the law of the country in which 
cf. note, p. A they are, nor withdraw them from the jurisdiction of its Courts. 

as to effect of -^ ' , i>- , , 

a trial abroac If such a law is broken, and the offender comes back to England, 
<Sfcnoe.^°*^ he can be apprehended and brought to trial ; but there is 
obviously no machinery inherent in the Executive or the Judica- 
ture by which he can be brought to justice if he remains abroad. 
Recourse may be had to trial in absence, but the Courts possess 
no means of carrying any personal sentence into force : the only 
penalty which Parliament can adopt is outlawry and confiscation 
of goods. 

The principle of the Civil Courts is different. So long as the 
defendant is within the jurisdiction when the writ is served upon 
him, all matters committed abroad, with a few well-understood 
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exceptions, may be enquired into by the Courts. And the well- 
known rules for service out of the jurisdiction give the 
Courts power to hear and determine certain cases against de- 
fendants who are abroad. These cases are not limited to 
matters arising within the jurisdiction, nor indeed are they, 
limited to British subjects. 

But even with regard to territorial laws, the criminal's escape kztndltion. 
to a foreign country paralyses their operation. There is nol 
power inherent in a State to bring its escaped criminals back to 
justice; and the general refusal of States to surrender even 
convicted criminals to their own Governments adds to the 
difficulties of the position. 

These difficulties Extradition Treaties have in some measure, 
but in some measure only, removed. r 

To revert to the original example. 

A forgery committed by an Englishman on the eve of his ' 
departure from Calais is a crime against the law of France ; if 
he were arrested while still in the country, he would be tried and 
punished according to that law. 

Now if he escaped and were discovered in Spain, he would be 
properly extradited to France. But if he were discovered in 
England his extradition would be refused, in accordance with 
the prevalent rule (to which the Anglo-French Treaty forms no 
exception) that a country cannot properly be asked to surrender 
its own subjects on a requisition for extradition. 

Between the theory of legislation and the practice of extradi* 
tion, there is a hiatus in the completeness of the sanction 
created by the combined operation of national and international 
criminal law. On the one hand, France — to keep to theiCantsffmisstts 
concrete— cannot operate against English subjects who commit toulitioiL^ ^ 
offences in France and afterwards escape to England, neithej 
can it demand their extradition. On the other hand, Englan< 
can do nothing, for it does not — speaking broadly — profess t< 
regulate the conduct of English subjects while they are unde^ 
the protection of another State. 

And, while the practice of extradition remains as it is, even 
the theory of the omnipotence of Parliament is powerless to fill 
in the hiatus. For extradition is limited universally to offences 
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committed within the territory of the State from which the 
request emanates. Therefore, even if the law of England 
\had made forgery abroad an offence cognisable in England, 
France would refuse extradition, and would deal with the 
offence under her own laws : and if the forger were found at 
Bilbao, Spain would refuse extradition to any country except 
France. 

41 & 42 Vict In parts of the world where there is no opposing sovereignty, 

^ ^' / Parliament has a freer hand in dealing with British subjects. 

It can not only legislate for them, but can also enforce its laws. 

IThis principle was first recognised by the Foreign Jurisdiction 

Extni-terri- lA^ctof i222r^hich provided that the Sovereign shall have power 

where no op- ^^^ jurisdiction over her subjects for the time being resident 

posing Sove- j^^ or resorting to, any country or place out of her dominions 

which is not subject to any regular Government with which an 

exterritorial Treaty might be concluded. 

Extension of Prior to this general Act, however, tracts of country on the 

diction. Confines of several of the Colonies had already been brought by 

various special statutes within the jurisdiction of the adjoining 

Colonies, so far as relates to the punishment of crimes and 

offences. 

Offences on Th^ ^^^ of ^^^ ^^S^ seas is in part territorial, in part extra- 

the high seas, territorial. Ships are deemed to be part of the territory of 

their flag. British captains are made pro tanto part of the 

Executive, having power to deprive offenders on board ship of 

their liberty and bring them to be tried in England or the 

Colonies. British subjects on foreign ships to which they do 

not belong are dealt with by laws which are extra-territorial 

in their nature. 

41 & 4attVictif. Within the territorial waters, as defined by the Act of 1878, 
^' ^^ I foreigfners and British subjects alike, on foreign or British ships, 

/ are declared to be subject to the Queen's Courts.* 

* And curiously enough ** always to have been subject to them," in spite 
of the decision of the majority of the Court of Crown Cases Reserved in R. 
y. Keyn (L aw Reports, 2 Exchequer Division) — Cockbum, C. J., delivering 
perhaps the most learned and exhaustive judgment ever written by an 
English judge— that such jurisdiction did not exist, and that the ^' three* 
tnile limit ^ was a fiction of writers on International Law. 
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n. 

AlUgiance. 

The principles laid down in the preceding section conflict with Fopulur ideas 
certain expressions of opinion which have at different times 
fallen from the Bench, and notably also with many statements 
in the text-books. The popular idea, for example, that 
** wherever an Englishman goes he carries with him as much of 
English law and liberty as the nature of his situation will allow," 
must not be taken too seriously, though it finds a place in many 
books as a fundamental precept 

Many of the opinions to be found in the text-books have 
originated in an endeavour to explain the doctrine of allegiance 
to the Sovereigfn. 

There are some, indeed, who, in spite of the Naturalization 33 Vict c. 14. 
Act of 1870, still quote the maxim Nemo potest ext^ere patriam 
as the rule of allegiance established by the Common Law. 

The enquiry whether exterritoriality has anything to do with 
allegiance, or with this transportation of '^ law and liberty," is 
very material to the subject It is necessary therefore to answer 
these questions : — 

What is " allegiance " ? What are its practical consequences ? The meaning 

of allegiance* 

Is £ivis Britannicus sum mere rhetoric, or is it a constitutional 
maxim expressive of legal and constitutional rights and duties ? 

I find in a book which treats of the maxims of the law this 
sentence : — 

''Although a British subject may, in certain cases, forfeit bf" f °"?tiin'' *^^ 
rights as such by adhering to a foreign Power, he yet remains at 8lhe(L,p. 73.I 
Common Law always liable to his duties ; and if, in the course 
of such employment, he violates the laws of his native country, 
he will be exposed to punbhment when he comes within reach 
of her tribunals." 

Always this reference to the mysterious sword of the Common 
Law : always these vague sentences enveloping in a cloud of 
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words the smallest possible particle of accurate statement The 
only laws which affect him are those which profess to guide his 
conduct out of the realm of England, and these are very few : 
they are the exception, and not the rule. And punishment 
imposed by these exceptional laws may be evaded so long as 
he keeps out of the country. If what he has done amounts to 
a violation of the laws of the country in which he resides, he is 
amenable to the Courts there ; but then cadit qucsstio. 

In spite of such comprehensive statements as that of Dr. 
Lushington in " the Griefswald^*' * that " Parliament may legis- 
late for British subjects anywhere," I take it, however, that there 
is no shadow of question about this side of the matter ; the 
real point arises about " his duties,'' which seem to be treated 
as distinct from the supposed duty of obedience to the law, 
and which possibly refer to something which is involved 
in allegiance. Even Calvin's case^ (7 Co : i) which is said to 
contain an exposition of the whole law of allegiance, does not 
supply us with a practical answer to the question, what are the 
duties which allegiance involves } The case defines ligeance as 
"the mutual bond and obligation between the King and his 
subjects, whereby subjects are called his liege subjects, because 
they are bound to obey and serve him ; and he is called their 
liege lord, because he should maintain and defend them. There- 
fore, it is truly said that protectio trahit subjectionem, et subjecHo 
protectionemy The case divides allegiance into alta ligeantia^ he 
who owes it being subditus natus : ligeantia acguisita, he who 
owes it being subditus datus: ligeantia localis^ that which is 
" wrought by the law " : and " suit royal,*' the ligeance which is : 
called legal, because the municipal laws of the realm have pre- 
scribed the order and form of it The case establishes that an 
indictment against a Frenchman in England for treason truly 
concludes " contra ligeant sues debitum^' for he owed the King a 
local obedience : that children born of enemies within the realm 
are not born under the ligeance of a subject, nor under the pro- 
tection of the King : that subjects are bound by their ligeance to 
go with the King on his .wars as well within the realm as without, 

* Swabey^ p. 430. A case in which exterritoriality was in question. 
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and that protection goes with them, and therefore also subjec-^ 
tion, they themselves being enemies to the country in which 
they go : that the protection and government of the King is over 
all his dominions and kingdoms, as well in time of peace by 
justice, as in time of war by the sword, and that all be at his 
command and under his obedience : that faith and ligeance is 
not limited to the kingdom, because the King's power goeth out 
of England, as at times indeed it has done into France ; and from 
these and other premises the case concluded that *' ligeance is 
not local." Yet the case did not establish that ligeance was due Meaning of 

the statement 

from the King's subjects everywhere, but only in those places that " allegi- 
where his protection followed them. And as this protection iJ^ " ^^^ 
was not confined to England, neither was the ligeance confined 
to England ; that is, it was not " local." The protection extended 
to Scotland, to Ireland, to the Colonies, and indeed, then, to 
France ; and therefore, also, the ligeance was due in those places. 
Beyond this the case did not go. It certainly did not lay 
down any such proposition as that obedience to the laws of 
England was due from those beyond the sea ; it is not even a 
sufficient authority for Nemo potest extiere patriam. 

We are still, however, without an answer to the question^ 
what are the duties involved in allegiance ? 

We have already seen that there is a very small class of 
statutes which deal with offences committed by British subjects 
out of the Queen's dominions. But, although the duties which are 
cast on British subjects cannot be enforced against them when 
they are out of the realm, the fact of their nationality as British 
subjects remains so long as they have not deliberately exchanged 
it for another. And, therefore, though their duties are unen- Rights of sub- 
forceable, their rights remain intact For example, a British j^t ?n\b-* 
subject may be the owner of shares in a British ship ; his residence *^"^®* 
out of the dominions will not deprive him of the right 

It is to be observed in passing that the only condition 
attached to expatriation by the Act of 1870 is, that the subject 
be in the foreign State. He takes up his new nationality ac- p^^j^gi^j^ ^^^^ 
cording to the foreign law : no permission to renounce his necessary for 
British nationality is required, nor is there any form of renuncia- ' ' - 

tion. It follows ipso facto on the assumption of the new alle- 
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glance. Further, there are certain statutes which deal widi 
the endTo^ this ^"^^^^ subjects abroad, and which are in their nature perniissive, 
section, p. i6.] Such an Act is that of 12 & 13 Victoria, cap. 68, "for facili- 
tating the marriage of British subjects resident in foreign coun- 
tries." Practically, it permits marriages to be solemnized before 
the British Consul. Actually, it merely declares them " to be as 
valid in the law ** as if they " had been solemnized within Her 
Majesty's dominions, with a due observance of all forms required 
4 G. vr, c 67. by law " ; or in the words of the statute of 1823, which dealt with 
•marriages solemnized at St Petersburg, "shall be as good 
and valid in law, and so deemed in the United Kingdom of 
Great Britain and Ireland, and in the dominions thereunto 
belonging." 
'^h^*^^^ I ^^ British subjects may, under certain circumstances, look to 
Consuls. their Consul abroad for assistance and protection. The Consul 
] has power to expend money out of the public funds in his hands, 
'' towards the succour and relief of mariners shipwrecked and 
, taken in war, or other distressed persons being subjects," and 
< resorting to the port or place where the Consul is appointed 
' to reside. The Consul is also authorized to advance money 
for the support of churches and chapels " in foreign ports and 
places to which British subjects may resort, and wherein they 
may be resident in considerable numbers, for the purposes of 
trade or otherwise" ; or for the maintenance and support of the 
Chaplain to the community, or for defraying the expenses 
incident to the due celebration of Divine Service, or for main- 
taining burial grounds, or for the interment of any British subject 
in such burial grounds. 
^^^Tiv.^c Consuls are also empowered to levy fees " for, or in respect of, 
^7'1 any duties or services by such Consuls General or Consuls done." 

It is unnecessary to enumerate the services which Consuls are 
enabled to render to British subjects abroad, payment being 
made to the public funds in the shape of a fee leviable according 
to a prescribed scale. 
EflFect of ab- I tum to the negative evidence which the law and the procedure 
nection with of the Courts afford. The income tax is not levied on British 
the Revenue, subjects, but on persons residing in the United Kingdom, and 
m respect of property or professional profits existing or made 
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thereiiu Probate duty is payable only on property which is in 
England, or which is reduced into possession in virtue of an 
English grant to the personal representative of the deceased. 
Legacy duty expressly substitutes the test of domicil for that of 
nationality. Succession duty is leviable only in respect of " British 
settlements," which are defined to mean those settlements of 
which the trustees are personally subject to the jurisdiction of 
a Court in the United Kingdom. 
Or, to turn to those more nebulous powers of the Court of injunctions 

*^ arc not issued 

Chancery, and of the Lord Chancellor, which may well be supposed to the absent. 
to have their origin in the mutual bond and obligation between 
the Sovereigfn and his subjects. The Court will never issue a 
command which, by reason of the person, be he subject or 
alien, to whom it would be addressed being out of the juris- 
diction, it cannot enforce. It rec(^nises that its fulmination 
would be stupid : that it could but strike blindly. 

Nor, although the parens patrue, the special protector of^rp^ansa- 
orphans and those unabk to defend themselves, might be be protected, 
supposed to care for such of them as were in foreign lands, no 
case has ever occurred in which the Lord Chancellor has ap- 
pointed a gruardian in England to go abroad and look after their 
welfare. His general authority will be vindicated by appointing 
guardians to foreign children within his jurisdiction : it will be 
guarded by insisting on a power of veto in the matter of his 
ward's foreign travel ; but beyond this he is powerless. Nay, 
more : he directly recognises the authority of other Sovereigns 
over English orphans abroad, by expressly allowing the guar- 
dians they appoint to act, except in extreme cases, within 
the Queen's dominions. And in Lunacy the principles which 
guide him are not very different 

The issue of the Queen's writ for service, and the actual The Qneen's 

wnt IS a com* 

service of it out of the jurisdiction, is apparently an exception, mand, and 
It is expressly provided in the rules of the Supreme Court that to^Jubjecto'* 
a writ may be served on British subjects, although they are out *^«»"« 
of the British dominions. The writ runs in the name of the 

Queen, and begins with a command : " To ^ We command 

you that within . . days after service of this writ upon you . . , 
you cause an appearance to be entered for you . . . . .'^ But 
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Treason is 
dealt with by 
statute. 



Regulations 
as to foreign 
orders and 
medals. 



Mandatory 
writs. 

[Chitty on the 
Prerogative, 
p. 21.] 



though this command is actually served on the defendant, there 
is no penalty attached to disobedience ; the evil to which he 
renders himself liable in case of non-appearance is that the suit 
may proceed in his absence : " and take notice, that in default of 
your so doing the plaintiff may proceed therein, and judgment 
may be given in your absence." 

The difference between the civil and the criminal law in the 
case of absent defendants is to be specially noticed. In the 
criminal law, where a statute specially deals with an offence 
committed abroad, effective proceedings cannot be instituted until 
the accused comes within the dominions, unless outlawry were 
specially provided, as under the old statutes which dealt with 
treason. But in the Civil Courts the suit is allowed to be 
instituted, and to proceed to judgment, and to execution on his 
property within the jurisdiction, although the defendant remains 
abroad during the whole time. 

In the command of the Queen's writ we come across the first 
distinct trace of a duty which has its^rigin in allegiance. 

But in considering allegiance the mind naturally turns to 
military service and to high treason. In all branches of the 
subject we find treason to be the creature of statute : levying 
war against the Sovereign, inducements to mutiny, inducements to 
take seditious oaths, " foreign enlistment," or making war against 
States with which the Sovereign is at peace, are all removed from 
the sphere of the personal duty to the Sovereign. And in the 
same way if military service were due to the Crown, the penalties 
for refusing it would in England be regulated by Act of Parlia- 
ment 

Probably the only direct personal order from the Sovereign to 
the subject is that contained in the regulations respecting foreign 
orders and medals. The first regulation contains a direct 
command that such orders shall not be worn without Her 
Majesty's permission ; the second, a restriction on Her Majesty 
herself in respect of granting such permission. 

Of the old mandatory writs of the Sovereign hardly a vestige 
is left. It is said * that the King could command any of his 

• Comyns' Digest — Praerogative (D. 35). — ^To recall a subject, who is out 
of the kingdom. So, if a subject goes out of the kingdom without the licence, 
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subjects residing in any foreign country to return into any of 
the King's own dominions. The writ forbidding him to leave 
them hardly remains to the Sovereign now, much less one com- 
manding him to return. 

From the foregoing brief survey it will be observed that certain Obedience to 
consequences are attached to the fact of being an Englishman ment^has been 
abroad, and that these are altogether regulated by Act of Parlia- substituted for 

' o o J allegiance. 

ment That of these consequences some few may be called 

duties, rather conveniently, however, than accurately ; but that 

the great majority of them are rights conferred, which in the 

aggregate may be called protection. That beyond the two traces 

already indicated, nothing remains which can be called allegiance 

to the Sovereign, as distinct from obedience to the Acts of the Extemtori- / 

Legislature: nothing which would serve as the foundation for f^i^y ^^ ^^'^ 

«> <> based on alle 

the complex system of government which is involved in extern- glance. i 
tonality. Such extra-territorial laws as exist, assuming them to be 
a vestige of allegiance, not only lack, but do not even claim, extra- 
territorial operation. The utmost that can be said for any claim 
to base the duties resulting from exterritoriality upon allegiance 
is, that the Treaty attaches to it that extra-territorial claim to 
recognition which is not inherent to it The whole object of 
exterritoriality is entirely removed from this idea. It does not it does not 
profess to give executive force to the extra-territorial laws of the foJ^e to^extra- 
. State to which the privilege is granted ; as if, for example, a J^mtorial 
Treaty were made to allow the English extra-territorial law of 
homicide to be enforced in Germany. But, as we shall see, it 
deals with the whole body of territorial laws, sanctioning their 
operation within the domain of the Sovereign who grants the 
privilege ; indeed it very probably excludes extra-territorial laws c/^ p. 98. 
from its operation. Obedience by an Englishman to the laws 
of England in an Oriental country is enforced there by the 
Sovereign of England only by the will of the Sovereign of that 
country, and not by any inherent right of her own. 



or with the licence, of the King, and a messenger, by command under the 
great or privy seal, summons him to come back into the kingdom, and he 
does not return at the limited time, he forfeits all his goods and lands to the 
King for his contempt 
And this extends to every subject ecclesiastical, or lay lord, or other. 
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Of alliance, the unwritten bond which tied the subject to his 
Sovereign, there is nothing practical left in these modem days. 
Statutory obedience has taken its place : the clauses of the old 
bond are supplanted by neatly engrossed and somewhat quaintly 
expressed sections of Acts of Parliament Yet the name remains, 
and there is still attached to it the personal feeling of respect 
and devotion to the Sovereign which is the modern substitute for. 
knightly service. 

torial l^la- NOTE. — ^The directions to Ambassadors and Consuls contained in the 
tion affecting Foreign Marriage Acts, to which reference has been made in this section, 
Ambassadors raise an important question in connection with the validity of extra-terri- 
and Consuls, torial laws : how far legislation is permissible with regard to diplomatic and 
consular officers in foreign countries. Although ambassadorial privileges 
are not extended to Consuls^ a sanction from the foreign Sovereign is 
necessary for Consuls as well as Ambassadors before they can assume 
their official duties in his country. In both cases there must further be 
implied a permission to regulate those duties by law : the right of 
making extra-territorial laws imposing duties on these officers must be 
admitted. Whether the right be exercised by the Sovereign or the 
Parliament would be determined by the Constitution of the country to 
which the officers belong. 
I Thus, in connection with the exterritorial privilege of Ambassadors 
\and their suites, it would seem legitimate for the Queen by Order in 
Council to regulate the punishment abroad by the Ambassador of offences 
committed by his suite. And so it would seem legitimate for Parliament 
/to pass extra-territorial statutes regulating the duties of Consuls abroad, 
/within the recognised limits of the duties of such officers. 
/ On the other hand, the foreign Sovereign would legitimately protest 
/ against an Order in Council empowering Ambassadors to punish, for 
example, British subjects for offences committed within the grounds of 
the Embassy : or against an Act of Parliament empowering Consuls to 
perform some act which is not only not within their usual duties, but is 
also contrary to the law of the foreign country. A fortiori would such 
a protest be legitimate if a statute were passed empowering persons who 
belong neither to the diplomatic nor consular services to do some act 
which the foreign law forbids. 

The chief enactments affecting Consuls are of three kinds. First, the 
Consular Act, 6 Geo. IV. c 87, regulating salaries, and the fees to be 
collected for services rendered to British subjects; secondly, the 
Commissioners for Oaths Act, 52 Vict c 10, empowering Consuls to 
administer oaths, take affidavits, and do other notarial acts ; thirdly, the 
' Foreign Marriage Acts, from 1849 to 1891. 

With regard to the first, it is to be observed that the fees are made 
payable by contract for services rendered. But it would seem probable 
that, even if the contract forms given at the end of the Tables of Fees 
were not used, the Consul could recover the fees in the foreign Court, 
judicial notice being taken, if not of the English statute, at least of the 
principle of contract which it lays down. 
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But both with regard to the administration of oaths and the sol- 
emnization of marriages, it may well be that the Consul's duties may 
lead to a violation of the law in some foreign countries, and it could not 
well be argued that such duties fall within the recognised routine of 
Consular work. 

There is a mjrsterious provision in the Foreign Marriage Act of 1891 54 & 55 vict. 
(section 8), by which a marriage officer is not required to solemnize at c. 74. 
marriage, or to allow a marriage to be solemnized in his presence, '' if in 
his opinion the solemnization thereof would be inconsistent with in- 
ternational law or the comity of nations ; " an appeal against his refusal 
being allowed to the Secretary of State, ** who shall tiiereupon either 
confirm the refusal or direct the solemnization of the marriage." 

How the solemnization of a marriage can be inconsistent with in- 
ternational law or with the comity of nations it is difficult to imagine. 
Presumably the section was inserted to meet the case, suggested abK>ve, 
of the solenmization violating the law of the country where it is proposed 
that the marriage should take place ; instead of '' intematiozial law or 
the comity of nations" we may read, if this assumption is correct, ''the 
Ifx loci,*' Were it not for the draughtsman's blunder, it would have been 
unnecessary to point out that the recognition of die existence of the 
sovereign rights of other nations does not depend upon comity ; and 
that the territorial limit of sovereignty is a question more appertaining 
to geography than to law. 

The validity of extra-territorial laws when they come to be examined /m/, p. 44. 
by the Courts of law will be considered in a subsequent note. 



III. 

Extension of Principles to Uncivilised Countries. 

General Theory of Exterritoriality. 

I MAY now proceed with greater confidence to a:pply the two The principles 
fundamental propositions advanced in the first section to the i. are of uni- 
subject in hand. The Fnn^ip^ T^ri sdiction Actof i& rtri;ygiclj;^;f;?^^PP^' 
gave the Queen power over her subjects in countries withoutl 
regular forms of government,* very distinctly recognised the) 
application of these two fundamental principles to all governed 
territories, irrespective of the form which the government takes, 

* Sect. 5. — In any country or place out of Her Majesty's dominions, in or 
to which any of Her Majesty's subjects are for the time being resident or 
resorting, and which is not subject to any Government from whom Her 
Majesty might obtain power and jurisdiction by Treaty or any of the other 

C 
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irrespective too of the correct attribute applicable to the people. 
They are as applicable to uncivilised as to civilised communities : 
to Mahomedan, Buddhist, and Christian alike; The treaty- 
jurisdiction making prerogative of any Government which is recognised 
coimtn^ cea- by the people it professes to govern is admitted ; and the claim 
emment^CT^" ^^ ^^ Queen's jurisdiction over her subjects in territories without 
ted by natives, regular Governments when it was asserted, falls to the ground 
directly the natives establish a regular Government for themselves 
with which an exterritorial Treaty may be concluded ; or directly 
a valid and effectual full claim to the territory is made by 
another Power in accordance with the usages of International 

Law. 

Exterritori- This gives us as a corollary from what has gone before the 
on^a T^r^ first and fundamental principle of exterritoriality. The Queen's 
*i^nS*^ \ foreign jurisdiction in a governed country is not exercised by 
any inherent right of sovereignty which she herself possesses : 
nor by any inherent right in Parliament, in virtue of its omnipo- 
\ tence, to grant it to her — inherent right, that is to say, over her 
subjects because they are her subjects. It is exercised solely 
in virtue of the grant, or permission to exercise it, which the 
Queen has received from the Sovereign to whom the territory 
belongs. 

The grant b in almost all cases by Treaty, and in the terms of 
the Treaty lies the definition of the Queen's rights. Complete 
exterritpciajyy in an index)endent State is practically unkngVPL 
Such grants are to be found, but only in connection with a fully 
Exterritorial protected state. Exterritoriality is a question of degree. This 
S^c^m- results from the very nature of the case. The Sovereign's power 
*"*^ does not arise in all its majesty and perfection over her subjects 

in Eastern lands; but only so much of it as the Eastern 
Potentates will permit by force of grace or arms. It might 
indeed be argued that the rights she exercises in Oriental 
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means mentioned in the Foreign Jurisdiction Act, 1843 [<•<• '* capitulation, 
grant, usage, sufferance, and other lawful means"]. Her Majesty shall by 
virtue of this Act have power and jurisdiction over Her Majesty's subjects 
for the time being resident in or resorting to that country or place, and the 
same shall be deemed power and jurisdiction had by Her Majesty thereia 
uritKin th^ Foreign Turisdiction Act. 1843. 



within the Foreign Jurisdiction Act, 1843. 
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countries are pot her sovereign rights at all, but merely the 
rated rights of th e actual Sovereigns of those countries. It 
is certain that they are exercised not in virtue of mere abandon- 
ment, but in virtue of a definite abandonment to her ; and it 
seems equally clear that in theory the abandonment is not 
necessarily confined to subjects of the Sovereign with whom the 
Treaty is made. It might include, if the Sovereign were willing Foreign juris- 
and had power under his own Constitution to accept it, rights inckide fo*^ 
over the subjects of other nations. The power of the English ^*^^ *f 
Sovereign to accept, or rather, as we shall see, to exercise jects. 
such jurisdiction would depend solely on the authority granted 
by the English Parliament ; the other States whose subjects 
were affected would have nothing to say to it, and nothing to 
do, but to resort to diplomatic, or more forcible, remonstrance. 
The establishment of protectorates involves this proposition. 
This point is, in the opinion of some, not free from doubt ItAv/p. 94. 
will be more fully dealt with in a subsequent section. 

It may be noted here in passing, that the first section of the 
Foreign Jurisdiction Act deals simply with the Queen's jurisdic- 
tion in foreigrn countries ; it is not limited in any way to British 
subjects. 

It is true that the exercise of the Queen's jurisdiction by her Theory of ex- 
Consuls of greater and less degree is what might be described as ^^ ^' ^' 
"eminently practical"; it is true that questions involving the 
theory of this anomalous form of government rarely arise, or if 
they do, find a practical rather than a theoretical solution. But 
there must be some governing principles which may be referred 
to when complicated questions arise, as they must frequently 
arise, when the progress of the Oriental State towards 
civilization is rapid. I do not propose to go further than to 
indicate what these governing principles of the subject are. 
They cannot be unimportant; indeed they somewhat force 
themselves on the attention, when in an indictment drawn in 
the Consular Court of Yokohama, for example, an assault on 
your "boy" at Nikko is described as being "against the peace 
of our Lady the Queen, her crown and dignity." 

The " peace " broken by an assault, or other crime, cannot be The peace of 
other than the pieace of the Sovereign of the country in which it * ^«'«*s^« 
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is committed* The fact that the power of punishing the 
offender is granted to his own Sovereign, even though the 
criminality of the offence be judged, and the punishment be 
determined, by a law which is not the national law, does not alter 
the main principle. It is not as though the British community- 
were put under the protection of their Sovereign, so that the 
peace of the community might in some measure be regarded as 
part of the larger peace of Great Britain. For in any crime the 
public peace is broken because of the offence to one whom 
the Government of the community protects. Whereas in the 
criminal jurisdiction under a system of exterritoriality the per- 
son injured is not taken into account; the nationality of the 
offender is the sole criterion of the Court and law by which the 
nature of his offence will be tried. If it were true to say that the 
Queen's peace is broken by any crime which an Englishman 
comniits when Englishmen in a foreign country are put under 
her jurisdiction, it would also be true to say that the ICing's peace 
is broken when an Italian commits a crime, the peace of the 
Republic when a Frenchman commits a crime, in a country in 
which Italians and Frenchmen are under the jurisdiction of their 
own laws. 
The arstem Thg simple position is that Englishmen in Oriental countries 

involves pun- I 

ishment, bat kre put Under the jurisdiction of the Queen ; it matters not 
of t^^sobjecupho is the victim of the crime : he may be a Russian, a 

Spaniard, an American, or a subject of the Oriental country 
itselC There is no question of protection of the subject : 

* Precisely the same question arises with respect to a murder by an 
Englishman in a foreign country. 

In the case of R. v. Sawyer (Russell & Ryan, 294), it was held that the 
indictment need not conclude contra farmam statuii; but the indictment 
was under the 33 Hen. viii. c. 23, which did not create the authority to tzy a 
person for murder committed out of England, but introduced a reform in 
procedure. Contra pacem imported protection of the subject : under the 
old law it was absolutely necessary to show that the person killed abroad was 
a subject of the Sovereign ; and hence a species of extra-territorial protection. 
But now the statute (9 Geo. iv. c. 31, s. 7, as interpreted by R. v. Azzopardi 
— Moody's Crown Cases, p. 288— and afterwards expressly by 24 & 25 Vict c, 
100, s. 9), has made the murder by British subjects of foreigners abroad triable 
in England, it seems obvious that the crime is against the form of the statute* 
and not against the Queen's peace. 
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only of punishment of the subject Obedience to the law of ^ 
England in such a country is required, not because that law 
has any inherent extra-territorial force, nor because of any alle- 
giance due to the Sovereign, such protection as exists being 
neither correlative nor coextensive with the area of the duties, 
but because the Sovereign of the country has expressly placed 
English subjects under the jurisdiction of English law. 

There is nothing in exterritorial Treaties to prevent thdObefienceto 
application to the case of the ordinary principle, that a foreigner r^its from 
owes temporary allegiance to the Sovereign of the country in J^f^mce to 
which he temporarily resides : owes temporary obedience to the! Jc Eastern 
law of that country. The fact that his offences are decreed ' 
be judged, and his disputes are allowed to be settled, 
law of his own country, does not remove him from the sphere 
of this temporary allegiance and obedience, except in so far as 
it may result from the application of the Treaty grant Indeed, 
he owes obedience to the laws of England by virtue solely of 
his temporary allegiance to the foreign Sovereign. It is in virtue 
of this alone that the laws of England have any binding and 
executable force over him in that country. 

Too much emphasis cannot therefore be placed upon these 
fundamental principles of exterritoriality, that it has nothing 
whatever to do with the sovereign rights of the British Crown, 
nor with the so-called omnipotence of the British Parliament ; 
that its existence depends entirely on the will of the Sovereign 
of the country wherein it is exercised ; and as its existence 
depends on this, so also does its extent ; and its extent is to be 
found expressed in no other document but the Treaty. 

Strictly speaking then, both the protection of, and the right t 
exact temporary allegiance from, foreigners in an Oriental Stat 
reside in the Sovereign of that State If they are injured b 
natives, redress must be sought from, and punishment awarde 
by, the tribunals of that State. If they are injured by oth 
foreigners or by their own countrymen, redress must be soug 
from, and punishment awarded by, tribunals which are inde 
not those of that State, but which owe their existence to 
express permission of its Sovereign. This view of the case is 
not affected by the fact that the Treaty may contain what 
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amounts to an express stipulation that redress for offences by 
natives shall be granted, or punishment inflicted, by the native 
tribunals. There is, however, a converse side of the case, which 
is not unfrequently lost sight of: the extent of the power which 
remains in the Sovereign of an Oriental State, as a consequence of 
the temporary allegiance, or its equivalent, obedience to the law. 
Rights of the . The exact position involved in exterritoriality may be shortly 
granted away ptated thus : such powers alone as are sur rendered by the 
JLm^XWbllir^' tll nf ^^ "*'^ ' " ^^^ ^ LALitM £^dTf t hTSoveretgno f 
the Treaty Power ;* all those nowers w hich are not sur renderee 
^ reta ined. T o the exercise of such powers by the Sovereign of 
country, the subjects of the Treaty Power are bound to submit. 
The question involved in the acquisition of foreign juris- 
diction by usage or sufferance will be considered later. 

So far I have considered only the position of subjects of the 
Treaty Power vis-i-vis the Sovereign State. 

Note. — In considering the general principles applicable to exterri- 
toriality, I have taken its common form, which puts all cases, whether 
civil or criminal, within the jurisdiction of iht forum of the defendants 
nationality. The dififerent degrees of exterritoriality will be considered 
/0j/, p. 82. in a later section. Any variations in the application of the general 
principles will be easily traced from the terms of the Treaty in which 
the privilege b granted. 



IV. 

The Relation of Parliament to the Queetis Foreign 

yurisdiction. 

Exterritoriality is therefore the relation established between 
the Queen and her subjects who '* resort to or reside in " Oriental 
countries, which is assented to By The dlflferent Oriental 
Sovereigns. The aggregate of these relations is accurately 

* The term '' Treaty Power " is in common use in the East, and it seems 
convenient to use it to indicate a State whose Sovereign has acquired extra- 
territorial rights in another country. The term ^ Sovereign State ** indicates 
the State whose Sovereign has granted the rights. I have, however, fre- 
quently used the expression " Oriental country ^ in the text, instead of the 
cumbrous sentence, ^'country which has granted exterritorial privileges." 
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described as the Queen's " Foreign Jurisdictioa" But, in England 
at least, there is another element which we are forced to consider, 
the Parliament Indeed, the mere statement of the fact that the 
Sovereign has acquired power and jurisdiction over people — 
whether it is confined to her own subjects or not is immaterial 
for the present purpose — in a foreign country, immediately 
suggests the question whether she has a constitutional right to 
exercise this power without the sanction of Parliament 

The problem presents itself in this form : The Treaty-making Enanlry if 
power is one of the prerogatives of the Crown. The law does gjJJhority n^ 
not fetter the prerogative with regard to the mere acquisition of cessary for 
rights from, nor the mere incurring obligations to, a foreign of Treaty 
Sovereign. It is only with reference to the exercise of the^^ 
rights, or the fulfilment of the obligations, in England that 
Parliamentary authority is necessary. The enabling Extra- 
dition Act sanctions the performance of the obligation of 
extradition. But the analogy between extradition and foreign 
jurisdiction is not complete, because the rights acquired by 
Treaty are to be exercised in the foreign country, and not in 
England. And if it were possible for the Queen to exercise the 
rights acquired, for example, by the Treaty of Yedo, in Japan 
itself, I doubt if there would be anything unconstitutional As 
a matter of fact, the Queen does not exercise them there ; she 
makes in England authoritative orders as to the manner of their 
exercise in Japan. Her legislative act takes place in England : it 
is in fact an extra-territorial act of legislation. But by the Common 
Law the only extra-territorial power which the Sovereign 
possesses is in respect of a Crown colony. For countries which ^|JJ^!J^,' 
come to the Crown by virtue of conquest or cession the Sove- 1?™^ P®^" 
reign may legislate. But the prerogative extends no further. Cruwn co- 
in the case of colonies acquired by occupation, although ^^' 
they come within the Queen's dominions, she has no such 
power. And, therefore, in such cases the authority of Parlia- Authority ne- 
ment is necessary to enable her to issue her Orders in Council ^^mt* ac- 

Take, for example, the Falkland Islands Act of 1843—6 & 7 ^^^^ '^' 
Vict c 13. It recites that, " Whereas divers of Her Majesty's 
subjects have resorted, to and taken up their abode, and may 
hereafter resort to and take up their abode .... on the Falkland 
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Islands : and whereas it is necessary that Her Majesty should 
be enabled to make further and better provision for the civil 
government of the said settlements :" and the Act continues — 

" Be it therefore enacted .... that it shall be lawful for Her 
Majesty, by any order or orders to be by her made, with the 
advice of her Privy Council, to establish all such laws .... to 
constitute such Courts and officers ... as may be necessary for 
the peace, order, and good government of Her Majesty's subjects 
and others within the said • . . settlements . . • ." 

The question then arises whether, these Treaty rights having 
been acquired in virtue of the prerogative, the exercise of them 
could be regarded as analogous to the exercise of power in the 
Crown colonies, an enabling statute not being required ; or 
whether the case falls within the ordinary principle that any 
extra-territorial act of the Queen must have the authority of 
tf, p. 18. Parliament Of this principle we have already had another 
example in the authority granted to exercise jurisdiction over 
her subjects in countries without regular forms of government 

The better opinion seems to be that the ordinary principle 
should apply. In the case of the Crown colonies, the right of 
the King to legislate did not follow because the acquisition of 
territory is part of the prerogative, but because the legislative 
right was itself part of the prerogative. But there does not 
appear to be any warrant for the proposition that the right to 
exercise rights independently of Parliamentary authority must 
follow from the right to acquire them independently of that 
authority. We come back, therefore, to the proposition that, 
although rights may be acquired in virtue of the prerogative, 
they must be exercised within the law; and the exercise 
of these comparatively modem rights, which have no connection 
with, and do not add to, the dominions or dignities of the 
Crown, would be in fact an extra-territorial act of the Sovereign 
which the law does not allow. 
The enabling Therefore, to render legal the issue of orders in England 
-^^*- for the exercise of rights acquired, and thereafter to be acquired, 

in foreign countries, an enabling Act was necessary. This 
enabling Act is known by the name of the " Foreign Jurisdiction 
Practice prior ^^t" Prior to the passing of this Act, there were already in 

io the Act. * « J 
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existence some local foreign jurisdiction Acts, which also em- 
powered the Sovereign to issue Orders in Council for the 
government of his subjects in the country to which they applied : 
3 & 4 Will. iv. c. 93, s, 6 for China, 6 & 7 Will. iv. c. 78 for the 
Ottoman Dominions. The former enactment was not repealed 
till it was included in the Statute Law Revision Act of 1874 ; 
the latter, said in 1 843 to have already become a dead letter, 
was repealed by the Act of that year. Independently of these 
Acts, however, it would seem to have been legitimate for the 
Consuls, acting under the authority of the British Ministers, 
to exercise the jurisdiction which had been granted under the 
Treaties ; the Queen herself being represented in the country. 

In * Hertslet's Treaties ' a proclamation of Sir Heniy [Vol. ▼!., p. 
Pottinger, the British Plenipotentiary in China, is printed. It 
is dated Hong Kong, 22nd July, 1843. Annexed to it were 
"Greneral Regulations, under which the British Trade was to 
be conducted at the Treaty Ports"; the Xlllth Regulation 
related to " disputes between British subjects and Chinese " ; 
they were put generally within the jurisdiction of the Consul : 
and ''regarding the punishment of English criminals, the 
English Government will enact the laws necessary to attain that 
end, and the Consul will be empowered to put them in force." 

The Foreign Jurisdiction Act — 6 & 7 Vict c 94 — ^was passed 
in 1 843, and a complete system was inaugurated by which the [August 24.] 
Queen was empowered to direct from home the full exercise 
of her foreign powers. The preamble of the Act recited that, preamble. 
" Whereas by treaty, capitulation, grant, usage, sufferance, and 
other lawful means. Her Majesty hath power and jurisdiction 
within divers countries and places out of Her Majesty's do- 
minions : and whereas doubts have arisen how far the exercise 
of such power and jurisdiction is controlled and dependent on 
the laws and customs of this realm, and it is expedient that such 
doubts should be removed : " 

The Act then enacts " that it is, and shall be, lawful for Her 
Majesty to hold, exercise, and enjoy " the foreign jurisdiction so 
obtained. 

In Chittys Statutes there is a marginal " [sic] " referring to the [Vol. IL, p. 
" it is lawful " of the enacting clause. At first sight it looks as '*'^*^ 



26 EXTERRITORIALITY. 

if the Law Officers of the Crown had settled that the doubts were^ 
not well founded. I think, however, that the section may prob- 
ably be correctly paraphrased thus : " It is lawful for Her Majesty 
to hold, and it shall be lawful for Her Majesty to exercise, any 
power or jurisdiction ..." 
of^^Sr I'arliament, as the Courts are not slow to declare, docs not 
combine omniscience with omnipotence. If a statement of the 
law is ventured on in a statute, the chances are, so the lawyers 
say, that it is wrong. But in this case the Earl of Aberdeen 
assured the House of Lords that the bill was not a crude effort 
of legislation, but had been framed with the utmost care, and 
for months had been under the consideration of the Law Officers 
of the Crown ; and indeed the preamble is framed in full accord- 
ance with constitutional principles. It does not question the 
The doabts Treaty-making prerogative. The doubts which existed were 
exercise, not not as to the acquisition of the rights of foreign jurisdiction, but 
tion^^nbe ^^^V ^ ^^ ^^^ ^^^ ^^ exercise of them by the Queen was con- 
rights, trolled by and dependent on the law of the realm. I do not 
think that it would have been possible to say that these doubts 
were not well founded. 

In the Act of 1890, ''to consolidate the Foreign Jurisdiction 
Acts," the doubts are no more expressed, though the phrase " it 
is and shall be lawful " is retained. 
53 & 54 ^6 niay now confine our attention to this Consolidation Act 

let. c. 37. Having legalised the exercise of the foreign power and jurisdic- 
tion, the first section proceeds to declare the manner of its exercise. 
Power to be It is, and shall be, lawful for the Queen " to hold, exercise, 
^^^^^**™ and enjoy" the foreign jurisdiction obtained by "treaty, capitu- 
countries. lation, grant, usage, sufferance, and other lawful means, in the 
same and as ample manner as if Her Majesty had acquired that 
jurisdiction by the cession or conquest of territory." 
Objection to '^be reference to cession or conquest is unfortunate. The 
^amofword« object with which the words were introduced is, however, made 
clear by the preceding discussion. There was a doubt whether 
rights acquired by the Sovereign in virtue of the prerogative 
could be exercised in virtue of the prerogative ; it had been 
settled that they could not be so exercised, the authority of 
Parliament being necessary. But seeing that they were none the 
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less prerogative rights, when the authority for their cxerdsc 
came to be given, it was declared that they should in fact be 
exercised, as the prerogative legislative right was exercised 
in the Crown Colonies : that is to say, by the orders of the 
Sovereign in Council. 

Nevertheless, as I have said, the reference to ceded and 
conquered territories in a matter of so much delicacy is much 
to be regretted. 

The words are misleading to the ordinary British subject who 
is placed under the jurisdiction, for he is disposed to consider that 
the Act makes the country in which exterritorial privileges 
have been acquired to all intents and purposes, so far as he is 
concerned, a colony of the British Crowa And they are not 
only misleading to the country by which these privileges have 
been granted, but are often viewed there as a direct insult to its 
Sovereign and its Government. Both British residents and 
nationals attach an undue importance to the words, deeming 
them, as I have said, to be of direct application ; and even Sir 
Fitzjames Stephen, in his 'History of the Criminal Law ofrVol.lL, p. 
England,' seems to express a similar view when he says that the 
Queen's power of legislation in these countries is unlimited. 

The meaning of the words, however, is plain. Any jurisdiction 
which may be acquired, by Treaty or otherwise, is to be exercised 
in the same way as that jurisdiction is exercised in a conquered 
or ceded territory. The comparison is not between the State 
granting the privil^es and a conquered country, but between 
the method of exercising the privileges in the State and of exer* 
cising the rights corresponding to them in a conquered country. 

The rights acquired in one country are not necessarily identical 
with those acquired in another. The criminal jurisdiction may 
be complete, or it may be partial ; the law may be administered 
by an English judge alone, or he may sit with native assessors ; 
the law to be administered may be English or it may be native. 
Whatever the jurisdiction may be, the principle laid down by 
the section as to the method of its exercise is, that it is to cor- 
respond with the method of exercising the same jurisdiction in a 
conquered country. 

Two other methods of exercising this jurisdiction occur to me, 
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and neither of them are satisfactory. The British community in 
these foreign States might have been made subject to the sole 
jurisdiction of the British Pariiament Or, the Queen's repre- 
sentative might have received delegated powers to act in a 
legislative capacity, with or without a Council drawn from the 
community. The objections to either course are, I think 
obvious ; under either of them, even assuming that they came 
within the provisions of the Treaties, the colloquial expression, 
'* the British colony," would come to have a very realistic mean- 
ing. But both on the ground of convenience, and also because 
the rights appertain to the prerogative, legislation by the Sover- 
eign in Council was to be preferred^ The method was free, too, 
from any imputation of exercising legislative functions within an 
independent State. 

But, in spite of this, and although I think the words do not 
carry the meaning which is attributed to them, and although 
I think that they are accurate, and that the comparison is con- 
venient, there is no doubt that a more explicit form would have 
been more suited to the occasion. These same words might 
c/*. Pi 34. indeed have been used in the Falkland Islands Act already 
referred to ; the authority given to the Queen there was the 
same as she has in conquered or ceded territories ; but there both 
the scope of the authority and the manner of its exercise were 
referred to. In the case of foreign jurisdiction, as its scope varied 
in each country, it would be impossible to define it more fully 
than is, in fact, done in the first section ; but with regard to the 
method of its exercise, a direct reference to the Sovereign and 
her Privy Council would, I think, have been more satisfactory. 

The section runs thus : — 

" It is and shall be lawful for Her Majesty the Queen to hold. 

Exact mean- exercise, and enjoy any jurisdiction which Her Majesty now 

section. has or may at any time hereafter have within a foreign country, 

in the same and as ample a manner as if Her Majesty had 

acquired that jurisdiction by the cession or conquest of territory!^ 

The meaning of the sentence in italics is: — "as Her Majesty 
exercises that jurisdiction in ceded or conquered territories." 

The result of the section is : — 

•* That it shall be lawful for Her Majesty the Queen, by any 
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order or orders to be by her made, with the advice of her Privy 
Council, to exercise any jurisdiction which Her Majesty now 
has or may at any time hereafter have within a foreign country." 

Another question has to be considered : is there any Parlia- Enamry if 

Parliament 

mentary authority over British subjects in these foreign countries, has any direct 
in addition to the Queen's authority by Order in Council ? Could ^^ ^^^' 
Parliament pass an Act, assuming the object of it to fall within 
the Treaty grant, and extend its operation to these countries ? 
I assume the object of the Act to be within the Treaty grant, 
in order to avoid any further reference to the notion that 
Parliament can legislate for British subjects anywhere. The 
rights acquired by Treaty are the Queen's rights, and Parliament 
has apparently excluded itself from touching their exercise by 
vesting it entirely and completely in the Sovereign. But the 
same might be said with regard to conquered or ceded Colonies. 
The legislative right which belongs by prerogative to the Sover- 
eign does not oust the jurisdiction of Parliament Lord Mans- 
field said that they were the King's dominions in right of his 
Crown, "and tAerefore necessarily subject to the legislative power 
of the Parliament of Great Britain " {Campbell v. Hall^ 20 State 
Trials, 323). 

But this is evidently because of the " transcendent and 
absolute" power of Parliament within th^ King's dominions. 
But the countries in which these extra-territorial rights exist 
are not within the dominions, and therefore it would appear 
that their exercise does not of necessity fall within the powers 
of Parliament This point will be referred to in a subsequent ^^^ p, ^q. 
section, as it involves a theoretical consideration of the whole 
question of extra-territorial legislation. 

. At first sight, the Foreign Jurisdiction Act seems opposed to 
this principle ; it has the appearance of legislating for British 
subjects in these foreign countries : more especially in the sixth 
section, which provides for sending persons charged with offences 
for trial to a British possession.. 

When, however, the terms of the section are examined, it will The Act does 
be seen simply to confer a power on the Queen to authorize by ^y^S** 
Order in Council the Consular Court to send the prisoner for legislation 
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->4\;^ for British trial, and the Colonial Court to hold the trial. And the same is 
*" ^ * true of the fifth section, which enables the Queen to apply 
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certain specified statutes to the foreign countries in question ; 
and of the seventh, sanctioning deportation to Colonies to be 
-) ' specified by Order in Council as places where punishment is to be 

^ C ^ inflicted. These sections are practically inoperative so long as 

the Sovereign does not act upon them. They are not unlike the 
Act which deals with purchase in the Army, which became 
inoperative by a refusal on the part of the Queen to specify by 
Order in Council, as the Act permitted her to do, the price at 
which commissions in the Army could be bought and sold 

But of direct legislation there is none, and I do not think it 
would be competent for Parliament to pass any. 

Whether these sections authorize the Queen to do acts which 
the Treaties do not authorize is another and more serious 
question, to be presently discussed 

TcriM used in It is important to notice how wide the enabling provisions of 

the Act are 

wide, and the Statute are ; and it is not immaterial to the subject to note 
foreim juris-* *^*^ ^^ ^^ ^^^ ^^^^ ^^ ^^ ^®* outside the bouuds of possibility 
^^^ed^* for foreign jurisdiction to be acquired in a European, or 
country. ^ civilised," country ; and if acquired, the terms of the Foreign 
Jurisdiction Act, including its reference to "ceded and conquered 
territories," would be the sufficient and proper authority for its 
exercise by the Queen. In France the Courts as a general rule 
refuse to entertain civil suits between foreigners : they are 
remitted to their own tribunals. Now, it is quite possible that, 
owing to this and to the strict rules of jurisdiction which govern 
the English Courts in civil actions, a dispute between two 
Englishmen in Paris could not be tried either in France or in 
England, and that the parties would therefore be without redress. 
Such a state of things might be remedied by allowing the 
Queen's Consuls in France to act as arbitrators in such disputes. 
If both parties consented to such an arrangement, there would 
be no question of Treaty or Act of Parliament But the Queen 
might acquire, by Treaty with the French Government, the right 
to give her Consuls jurisdiction in such cases over her subjects, 
and to this end to set up Consular Courts, with powers to issue 
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summonses to English defendants, to compel the attendance of 
English witnesses, and provided in fact with all the machinery 
necessary to an effective Court of law. Such a Court would be 
validly established under the Foreign Jurisdiction Act, and its 
rules would be properly provided by Order in Council. 
The Treaty with the Netherlands — given in the Appendix — Example, 

eft D 2^^ 

which gives a certain amount of jurisdiction to the Consuls of ' 
each country in the matter of sailors' disputes in their respective 
Colonies, is in fact an example. It is not quite clear, however, 
that an Act of Parliament would not be necessary to enable 
the Treaty to be carried into effect in the English Colonies. 






We have now established the complete chain which supports 
this extra-territorial jurisdiction of the Queen. 

An Englishman in Japan — to take a concrete case : a certain domplete 
amount of power which the Emperor would otherwise exercise ! S^^extem- 
over him ceded to, and accepted by, the Queen of England ; all jo'«ii^ «sts. 
other sovereign powers not ceded remaining with the Emperor 
of Japan. The extent of the ceded powers defined by the 
Treaty of Yedo — or, strictly speaking, by the group of Japanese 
Treaties, under the most-favoured-nation clause* \f,pott p. 54. 

The ability to accept these powers depends on the prerogative 
of the Crown, and the right to exercise them is vested in Her 
Majesty by the general enabling Act of the British Parliament 
The extent to, and the manner in which, they will be exercised 
is declared by Her Majesty in various Orders in Council. 



V. 

The Relation of the Courts to the Queen's Foreign 

yurisdiction. 

An important point remains to be considered, which Position of 
follows naturally on to the preceding discussions. For con- J^ijd to'uie 
venience it may be thus stated : what is the position of a British ^^^ 
subject in an Oiiental country vis-d-vis his own Govern- 
ment ? I say the question may be stated thus for convenience, 
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because what has gone before shews that the British subject ha^ 
nothipg to do with the Sovereign of England, except through 
the intermediate action of the Sovereign who has granted the 
privileges by Treaty. If jurisdiction had been conferred on the 
Queen over foreigners, precisely the same question would arise, 
the accurate form of which is : what is the position of the person 
over whom the jurisdiction is exercised vis-d-vis the Sovereign 
exercising the jurisdiction ? 

Seeing that the jurisdiction exists by Treaty, and is limited 
and defined by Treaty, it is possible to imagine the exercise of 
some power which depasses the limits and definitions. This, 
evidently, gives cause of complaint to the Sovereign of the 
country ; but does it not also give a cause of complaint to the 
person against whom it is exercised ? And if it does, what is his 
remedy ? 

If it is wrong quoad the foreign Sovereign because the grant 
of jurisdiction has been exceeded, it must also be wrong quoad 
the person, because the jurisdiction claimed over him is non- 
existent 

One remedy lie s on the surface ; he may seek the protection 
of the Government of the country, and request its intervention. 

But is there not another remedy ? If the case in question 
arose before a Court, could he not plead to the jurisdiction ? or if 
it were a case of exercise of power on the part of the Executive' 
wrongfully authorized by the Sovereign, is there not a wrong 
done for which he may claim redress, the plea of the Sovereign's 
command being bad in law ? Shortly, in whatever form the 
question is raised, have the English Courts, whether Consular or 
otherwise, any power of supervision over the exercise of the 
Queen's foreign jurisdiction? 

What remedy is there if an Order in Council, under which 
any power or jurisdiction has been exercised, exceeds the 
provisions of the Treaty? 

On general principles it would seem that the Court itself, 
before which the matter comes, could enquire into its own juris- 
diction, and could pronounce on the validity of the Order in 
Council pretending to confer the jurisdiction claimed to exist. 
It has been stated, and the argument supporting the contention 
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Appears to be sound, that the Courts in any Colony may b9 Analogy of 
called upon to adjudicate upon the validity or constitutiorality onial Courts. 
of any Act of the Colonial Parliament* 

The argument is that if the colonial law really contradicts! 
the provisions of an Act of Parliament extending to the Colony 
in question, of the two commands, the judges would be bound 
to obey that of the higher authority — the Imperial Parliament. 

And so in the case of the Consular Court, if the Order in 
Council exceeds the provisions of the Treaty, the Sovereign's 
command must be over-ridden by the general law. The only 
power which the Sovereign is permitted to exercise in a foreigfn 
country by means of an extra-territorial command is the power 
obtained by Treaty. The law knows of and sanctions no other. 

And therefore in this case also there are two commands to- 
the Judge : the Sovereign's as expressed in the Order in Council, 
and that of the Common Law. And as before the higher 
command — that of the law — must prevail. 

In the case of J^hi JiM> (Tilwinli' Admiralty Reports, 
p. 311), a precisely analogous question was considered by Sir 
W. Scott : " What would be the duty of the Court under Orders 
in Council that were repugnant to the law of nations ? " It was 
contended on one side, that the Court would at all events be 
bound to enforce the Orders in Council ; on the other, that the 
Court would be bound to apply the rule of the law of nation$ 
adapted to the particular cas^ in disregard of the Orders in 
Council. The learned Judge declared that the Court would be I 
bound, if such an occasion arose, to administer the law of I 
nations. The peculiar nature of the "higher command " in this I 
case introduces, it is true, the relations between the Government ^ 
and foreign Powers ; but the principle, it is contended, is precisely 
analogous to that applicable to conflicts between the Colonial 
and Imperial Legislatures ; and both seem to be analogous to 
the question in hand. 

It is important at this point to repeat the argument that the 
commonly received interpretation of the Foreign Jurisdiction 
Act is fallacious. That Act did not create the foreign jurisdic- 



* Dicey on the * Law of the Constitution,' p. 100. 
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tion of the Queen; it only legalises her exercise of it, and 
declares how it shall be exercised. Nor, when it says that the 
jurisdiction may be exercised as if the jurisdiction were to be 
exercised in a conquered country, does it pretend to say that 
the Queen may exercise in such a country as Japan, for 
example, all the jurisdiction which she exercises in a conquered 
country. The Act only declares that she may exercise the 
jurisdiction which the Treaty gives her in the same way as she 
exercises similar jurisdiction in a Crown Colony. To take the 
simplest possible case : if the criminal jurisdiction over British 
subjects were vested in the British authorities and the native 
Courts conjointly, an Order in Council giving the British Consul 
authority to try such cases by himself would clearly be beyond 
the Treaty grant, and it could not be contended that the 
Foreign Jurisdiction Act warranted the Order. 

And the same rule must evidently apply to more complicated 
cases. 

It is important, however, to see whether the statute itself 
provides any remedy. The tw elfth section of the Act of 18 90 
seems to have an important bearing upon the question. 
Sect 12. I The section provides, in the first place, that if any Order 
in Council made in pursuance of the Act is repugnant to 
the provisions of any Act of Parliament extending to British 
subjects in any foreign country, or to any Order made 
under the authority of any such Act, it is to be read subject 
to that Act or Order, and is to be void to the extent of the 
repugnancy. 

Secondly, that an Order in Council is not to be deemed void 
on the ground of repugnancy to the law of England unless it is 
repugnant to the provisions of some such Act or Order. 

The section thus extends to the Queen's legislation for her 
subjects in Oriental countries the principles established with 
regard to Colonial l^islation by the ** Colonial Laws Validity 
28 & 29 Vict. Act, 1865," sections 2 and 3. That law was passed to do away 
with the doctrine, supposed to be applicable to Colonial legisla-- 
tion, that it must not be based on principles at variance with the 
" fundamental principles " of English law. This vague doctrine 
was supposed to apply both to the prerogative legislation of the 
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Sovereign for Crown Colonies, and to Acts of the Colonial 
legislatures.* 

The effect of the twelfth section on the Queen's Orders in 1 
respect of her foreign jurisdiction is therefore to establish two 
broad principles : first, that the Orders cannot alter Acts of 
Parliament extending to British subjects in Oriental countries ; 
secondly, that, in making the Orders, the Queen is not bound to 
proceed on the principles of English law, but may make such 
laws as the occasions seem to demand, so long as the Acts of 
Parliament above mentioned are not infringed. 

There seems, in the first place, little doubt that, subject to the 
construction of the fourth section, the provisions of this twelfth 
section are virtually directions to the Consular Courts (and of 
course to the English Courts if the question arose there), in case 
the validity of Orders in Council should be called in question 
before them. With regard to the first case, repugnancy to Acts 
of Parliament, there is not very much difficulty. The word 
*• extending," however, should probably be read " extended " or 
" applied," because there is, as I have said, no direct legislation 
with regard to subjects in these Oriental countries, but only a 
series of statutes contained in the Schedule to the Act, which 
may be extended to them by Order in Council. 

The following case will illustrate the application of the first 

principle. 

The sixth section of the Act sanctions the deportation of 
persons charged with offences cognisable by a British Court in 
a foreign country, for trial to a British possession, the criminal 
Court of the possession being authorized in that behalf by 
Order in Council. If an Order in Council should authorize the 
trial of prisoners deported from Corea by the Governor of 
Hong Kong instead of by the Court of that Colony, this would 
be repugnant to the Act of Parliament, and the Order would be 
void to that extent, being to be read subject to the statute. 
And thus, no Court being authorized, the Supreme Criminal 

* An example of the way in which attempts were made to test the validity of 
Colonial laws by means of this doctrine is to be found in Bank of Australasia 
V. Nias (16 Queen's Bench Reports, at pages 731, 734). . 

D 2 
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Court of Hong Kong would, under the section, have jurisdiction 
in the case. 

The second case, repugnancy to the law of England, is not so 
easy to deal with. So far as it is analagous to the case of 
Colonial legislation there is no difficulty ; but in the case of the 
Queen's legislation in respect of her foreign jurisdiction there is 
another element introduced which must govern its validity, the 
definition of that jurisdiction in any particular country by the 
Treaty. 

Take such a case as the following. Suppose that an Order 
in Council authorized the British Minister in Tokyo to levy an 
income tax on British residents in Japan, and inflicted fines 
for refusal to fill in the papers, to be recovered in the 
Consular Court The Treaty of Yedo would not support the 
exercise of such a power. In a suit to recover the fine in the 
Consular Court, the defence that the Order was invalid seems 
to raise the question of repugnancy to the law of England, 
because by the law of England the Sovereign has no power in a 
foreign country except such as the foreign Sovereign may have 
granted her by Treaty. 

It is hardly conceivable that the plea would be overruled 
because the Order was not repugnant to the provisions of 
some Act : there being, indeed, no Act to prohibit the Sovereign 
from doing illegal acts, but only the law of England. 

The examination already made into the constitutional aspect 
of the question suggests the following solution of the difficulty. 
Viewed as an act of the Sovereign performed in England, the 
authority to the Minister is unconstitutional, because the law- 
does not recognise any general power of extra-territorial legis- 
lation as existing in the Sovereign, nor any special power in 
the instance given except it be granted by Treaty. Then the 
/ second clause of the twelfth section must be met either by the 
argument that ' repugnant to * does not mean ' contrary to,' the 
intention of the statute not really including the case of repug- 
nancy to the Treaty : or that the Order is in effect ' repugnant 
to the provisions of some such Act,' because the Foreign Juris- 
diction Act only sanctions the issuing of Orders in Council to 
enforce the power acquired under the Treaty ; and if it attempts 
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to enforce a power hot acquired under the Treaty, it is repug- 'j 
nant to the provisions of the Act itself. * 

Viewed, however, as an act of the Minister to be performed 
in Japan, its validity would seem to be properly tested by the 
enquiry whether the Queen's authority was justified, and it could 
only be justified if it came within the terms of the Treaty. 

It IS possible, however, that, under the fourth section of the Application 

^ » -7 of 4th section 

Act, the discussion is removed altogether from the Courts of Law* question put 

The section provides that if any question arise in any of Her Jjg^^"^ 

Majesty's Courts " as to the existence or extent of any juris* 

diction of Her Majesty in a foreign country," questions on the 

point are to be sent to a Secretary of State, " and his decision 

shall for the purposes of the proceeding be final." The meaning 

of this provision will be considered hereafter ; it is sufficient c/. p. 5& 

to say for the present that it is by no means probable that it 

was intended to turn the Secretary of State into a judge, and 

a judge moreover who should decide an intricate point of law 

without hearing arguments on either side* 

So far we have only considered the repugnancy of the Order i n 
Council to the Treaty. , A far more difficult point remains to be 
considered. An Act of Parliament itself may be repugnant Repugnancy 
to the Treaty ; or may authorize CJrders in Coilncil to extend ti«^^* ^ 
to foreign countries statutes which are repugnant to the 
Treaties. 

The point involved in the hypothesis will be considered in due: 
course, but let us assume for the moment that deportation of 
prisoners is not warranted by Treaty, and that therefore the 
general deportation sections of the Foreign Jurisdiction Act, and 
the special provisions for deportation in the statutes which may 
under that Act be applied to foreign countries by Orders in. 
Council, exceed the power granted by the Oriental Sovereign. A 
question is here raised of such magnitude that, were it not for 
the existence of certain scintilla of modem opinion as to which 
way the answer should lie, one would almost hesitate to state it 
I have spoken with all becoming reverence of the omnipotence, 
of Parliament : but I propose to enquire whether it is really 
true to say with Lord Coke of the power and jurisdiction of the. 
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persons within any bounds " ; and with Lord Fortescue, •" st 
jurisdictionem spectes, est capacissimat'* Whether there are 
not, in fact, some broad limitations to this omnipotence ; and 
whether, if these limitations are overpassed, the Courts may not 
disregard the provisions of the statute? Whether, in short, 
there is such a thing as an Act which is ultra vires the Parlia- 
ment? 

There are scattered through the old Reports many ex- 
pressions of judicial opinion that the Com mon Law is superio r 
to an Act of Parliament The *' sages of the law have left us 
examples of what m their view a statute is impotent to command. 
Parliament, they tell us, may not permit a man to commit 
adultery, or forbid that even in extreme necessity alms should 
be given, or make a man a judge in his own cause." * Two or 
three quotations from judgments will be sufficient for my 
purpose. 

In 1623, in the case of Day v, Savadge (Hobart, p. 87), Lord 
Hobart, in pronouncing against a certain alleged custom of the 
City of London, said, *' By that which hath been said it appears, 
that though in pleading it were confessed, that the custom of 
certificate of the customs of London is confirmed by Parliament, 
yet it made no change in this case, both because it is none of the 
customs intended, and because even an Act of Parliament, made 
against natural equity, as to make a man judge in his own case, 
is void in itself ; for jura naturce sunt immutabilia^ and they are 
leges legum^ Two centuries later Sir William Scott in the case of 
" The Fox " (Edwards' AdmiraltyRepo rts, p. 31 ij, continuing 
the argumeriFaTready quoted as to the powers of the Court in the 
case of Orders in Council, said, ** The constitution of this Court, 
relatively to the legislative power of the King in Council, is 
analogous to that of the Courts of Common Law relatively to 
that of the Parliament of this kingdom. Those Courts have 
their unwritten law, the approved principles of natural reason 
and justice — ^they have likewse the written or statute law in 
Acts of Parliament, which are directory applications of the same 
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principles to particular subjects, or positive regulations consistent 
with them, upon matters which would remain too much at large 
if they were left to the imperfect information which the Courts 
could extract from mere general speculation. What would be 
the duty of the individuals who preside in those G>urts if required 
to enforce an Act of Parliament which contradicted those 
principles, is a question which I presume they would not entertain 
a priori^ because they will not entertain a priori the supposition 
that any such case will arise. In like manner this Court will 
xiot let itself loose into speculations as to what would be its duty 
under such an emei^ency, because it cannot, without extreme 
indecency, presume that any such emei^ency will happen ; and 
it is the less disposed to entertain them, because its own observa- 
tion and experience attest the general conformity of such orders 
and instructions to its principles of unwritten law." 

Sixty years later, in igyL in Lee v. Bttde and Tarrinf[toH 
P/iHl^3/M f Compawf (Law Reports, 6Lommon Pleas, at pT 582), 
:e Willes said. ^ The argument resolves itself into this, 
that Parliament was induced by fraudulent recitals (introduced, 
it is said, by the plaintiffs) to pass the Act which formed the 
Company. I would observe, as to these Acts of Parliament, 
that they are the law of this land ; and we do not sit here as a 
Court of Appeal from Parliament It was once said — I think in 
Hohart — ^that, if an Act of Parliament were to create a man 
judge in his own case, the Court might disregard it That 
dictum, however, stands as a warning, rather than an authority 
to be followed. We sit here as servants of the Queen and the 
Legislature. Are we to act as regents over what is done by 
Parliament with the consent of the Queen, Lords, and Commons ? 
I deny that any such authority exists. If an Act of Parliament 
has been obtained improperly, it is for the legislature to correct 
it by repealing it ; but, so long as it exists as law, the Courts are 
bound to obey it The proceedings here are judicial, not 
autocratic, which they would be if we could make laws instead of 
administering thenu" Finally, in i88q. in Rusm 
(Law Reports, 23, Queen's Bench Division, 526), in which the juris*- 
diction of the Courts in the case of a foreign partnership was con- 
sidered. Lord Justice Cotton said : ^ No doubt the rule in question 
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is made under the authority of an Act of Parliament, a;nd that has 
been relied on as giving it as great an effect as an Act of Parlia- 
ment ; but although an Act of Parliament can give jurisdiction to 
the Court against British subjects, as to foreigners Parliament has 
not, and does not assume to have, jurisdiction against those who 
are residing abroad, and have not submitted to the jurisdiction of 
the English Courts. Therefore, in construing the rule, we must 
have regard to what Parliament has the power to do, and, in my 
opinion, we should be wrong in construing it as giving jurisdic- 
tion against those who are in no way subject to the English 
Parliament" And Lord Justice Lopes said : " The rule cannot 
/have a greater effect than an Act ot Parliament, and Parliament 
itself could not give such jurisdiction." It is probable that this 
^hort sentence exactly hits the mark : there are some things — 
beyond the making a man a woman — which Parliament cannot 
, do. And if it does what it cannot do, it does what it has no 
I right to do, and the remedy must lie in the Courts. It may not 
M V always be possible to adopt Lord Justice Cotton's convenient 
method of construction : that what has been done is to be 
construed by the light of what may be done. It was possibly 
an amplification of the rule laid down by Blackstone, that " when 
some collateral matter arises out of the general words and 
happens to be unreasonable, the judges are in decency to conclude 
that this consequence was not foreseen by the Parliament, and 
are to expound the statute by equity, and only quoad hoc to 
disregard it" It smoothed away the difficulties in the case 
before the Court, but it is impossible to apply it where the 
question whether Parliament has the power to do what it 
has claimed to do demands a categorical answer, yes or na 
Nor is there anything very alarming in the declaration that 
the Judges are the "servants of the Queen and the Legis- 
lature," except perhaps its unsoundness. It forces the attention 
Position of the hack to first principles, and the first among them is that by 
Se CoMtitu- ^^ Constitution the Government of England is in effect a 
tion. trinity of independent powers — the Legislature, the Executive, 

the Judiciary — blinked only by the fact that the Sovereign is the 
iiead of each unity. The Legislature decrees ; the Executive 
acts ; the Judiciary interprets. It is true that in some measure 
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the lines of division are not hard and fast. The House of Lords 
exercises judicial functions ; some maintain that in the wide power 
of interpreting the Common Law, the Judiciary become in effect 
law-makers — ^that there is such a thing, in fact, as judge-made 
law. But though the functions may somewhat overlap, there is 
nothing which makes one branch of the Government subservient 
to another. The natural sequence of events arranges them in the 
above order. The thing to be interpreted naturally comes into 
being before the necessity of interpretation. So too the Legisla- 
ture may legislate in respect both of the Executive and of the 
Judiciary, chiefly because they are made up of persons within 
the territory which is subject to the Legislature. But so also may 
it legislate in respect of the prerogatives of the Crown. BuJ^ither 
does this power make the Sovereign, nor does the Jafmer power 
make the Judiciary, servants of the Legislature. Nor does the 
function allotted to it in the State, interpretation, put it necessarily 
in a lower place. It has to declare whether what is done in the 
State is right or wrong ; and if there is a limit to the power of 
Parliament, and that limit is exceeded, it seems to follow 
inevitably that the Courts may say so. 

Whether there is such a limit, and if there is what it is, are two The old 
very different questions. It is quite certain that neither the old cannot be 
judgment in Hobart, nor the comparatively recent one of Sir*"PP°^^* 
William Scott are sound. Their appeals to natural justice, to 
the immutable laws of nature, are too high-flown ; the Judges 
know of no such code. It is quite certain too that the Courts 
Qould not enquire into the question whether a private Act of 
Parliament had been obtained by fraud, the case before the 
Court of Common Pleas. But is it not equally certain that if a 
statute made gambling by German subjects at Monte Carlo a 
criminal offence punishable in England, and authorized arrests by 
Monegascan policemen for the purpose of deportation to 
England, then that such a statute would be beyond the powers 
of Parliament; and further that the Court of Crown Cases 
Reserved would not be slow to say so ? 

The illustration, of course, is absurd and far-fetched ; but it 
Parliament is really omnipotent, it has the power to pass such an 
Act The only constitutional checks to prevent the wisdom 
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of the Legislature enacting such and similar provisions would be 
an " effete and obstructive " Upper House, and the " practically- 
extinct " veto of the Crown. 

I cannot help thinking that such an Act as I have assumed 
is not within the power of Parliament ; that there is in fact a 
very visible limit to its omnipotence ; and that an efficient check 
lies dormant in the Courts to keep even "the Queen, Lords 
and Commons in Parliament assembled" within the limits of 
that law which is specially applicable to them. 
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So far, then, it seems possible that the guestions_c on3idered 
in this section should be raised either before the Consular Court, 
or the Courts in England, in one of the following forms : — 

That the Order in Council is not warranted by the Treaty : or, 
hat the Act of Parliament has authorized an Order in Council 

hich is not warranted by the Treaty : or, that the Act of 
arliament has legislated directly in a manner not warranted by 
he Treaty. 

Under the third head two questions arise which are inde* 
pendent of the Treaty : first, whether Parliament has a greater 

wer of legislation for British subjects in Oriental than 
n foreign countries merely on the ground that there are a 
British Executive and Judiciary established in those countries 
for certain defined purposes ; this point will be considered 
at the end of this section. Secondly, whether, the jurisdiction 
belonging entirely to the Queen, Parliament has any right of 
direct legislation at all ; this point has already been considered. 

There is, however, as I have said, no direct legislation in the 
Foreign Jurisdiction Act ; the sections are all drafted in the 
form of permissions to the Queen to make certain Orders in 
Council. The second of the points mentioned above is therefore 
the one in respect of which the practical difficulties arise as to 
the power of Parliament 

There are three forms of this permissive jurisdiction about 
which I think there is much doubt whether they are warranted 
by Treaty : deportation for trial, the application of the extra- 
territorial laws of England, and of the Fugitive Offenders Act. 
Whether they are so warranted or not will be discussed in a 
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subsequent section. It seems to have been assumed that the cf, post, p. 99- 
statutory authority was sufficient of itself. If we are to look 
to the statute for the definition of the Queen's foreign jurisdic- 
tion, then the question arises as to the repugnancy of the statute 
to the Treaty, which has already been considered. 

But the form in which the statute is drawn seems to preclude 
this idea ; there must be a condition precedent to the exercise 
of the power in respect of which permission is given, this 
condition being that the right in question has been obtained by 
Treaty. On this point the analogy of the Extradition Act and Analoar of 

^ ^. . - ^ Extradition 

Treaties is complete. Act, 

The Extradition Act makes no exception to surrender in 
favour of British subjects. By the Treaty with Switzerland, the \ 
subjects of either State are not to be surrendered. In ,^;V^ \ 
Wilson ( Law Reports, 3 Queen's Bench Division, 42), an extra- /^ 
ditable offence had been committed by a British subject in / 
Switzerland, and it was argued that the Act sanctioned his I 
extradition. But the Court held that the question was to be / 
decided by the terms of the Treaty, and not by those of the ' 
statute. Cnrlfbiym^ r J,, «;aiH : " The Order in Council must be 
co-extensive with, and limited by, the Treaty, for otherwise our 
municipal l^slation* might be at variance with the terms 
which the two countries arranged between themselves — ^a 
proposition absurd on the very face of it I must therefore i*he Treaty to 
take it that the Order in Council has embodied the terms of \J^ 
the Treaty, and that the Act of Parliament is only applicable 
so far as it can be applied consistently with the terms and 
conditions therein contained.'* And Mellor, J., said : " It is a 
matter of positive bargain between the two countries." And 
Field, J., said : " The Act proceeds upon the fact that there has The statute » 1 
been some arrangement between this country and a foreign ^^^jj^*^"^^ / 
State " ; and yet we are asked " to disr^ard this arrangement ^^ Treaty. / 
altogether, and to hold that the Act applies in its entirety, 
although the arrangement itself contains an exception and 
condition." 

It is true, on the other hand, as was said in re Cnut ^h/j^p. ^ ^^^ j^ ^}^\^ 
(Law Reports, 8 Queen's Bench, 410), that the Courts would J^^^]^^^^^ 

• " Legislature " in report. 
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refuse extradition for an offence included in a Treaty with a 
foreign country, but not included in the Extradition Act* 

The general principle may be stated thus : the Courts will 

Viave regard to the Treaty in the first place, and will only regard 

he statute if the exercise of the right in question is either 

The statute is expressly forbidden or does not fall within it The statute will 

merely.^ ^^ treated as what it in fact is» an enabling Act : an Act ta 

snable, the law not permitting it otherwise, the Sovereign to 

exercise in this country rights, or fulfil obligations, which she 

las acquired or entered into with foreign Sovereigns^ If it does 

Inot enable entirely, the entire right cannot be exercised, nor the 

entire obligation fulfilled* 

And this applies as well to foreign jurisdiction as to 
extradition. 

The sections of the statute in question are, however, specially 
required in order to enable the Sovereign to confer the necessary 
jurisdiction on the Colonial Courts. 



On the effect 
of extra- 
territorial 
legislation. 



Note. — It is perhaps unnecessary to point out that the limitations to 
Parliamentary omnipotence which I have dealt with in the text are, if 
they exist, very different from those which the old Judges contended 
for, and very different too from those whose existence Lord Camden 
maintained in 1766. It is indeed an exploded doctrine that Parliament 
is bound by the Common Law or by the laws of reason and justice : it 
does not need the declaration of the Act of 6 George III. cap. 12, to 
support the contention that the Imperial Parliament has full power to make 
laws for the whole of the Queen's dominions. But it needs something 
more than reliance on a vague quotation about Parliament legislating 
for British subjects anywhere, to test the true position of Parliament 
with regard to British subjects in a country which has sanctioned their 
exterritoriality. 

The whole subject of extra-territorial laws is exceedingly vague, and 
writers on the law and the constitution do not throw mudi light upon 
It Directly one reads the statement that '' within its own local bounds 
the sovereign power of each nation is absolute so long as it subsists^'*' 
the query comes uppermost, If there are local bounds, what is the true 
effect of an extra-territorial law ? 

It is convenient to divide extra-territorial laws into t wo classes, t hose 
which impose nepra ^ive duties on people In other counmes — e.g,^ you. 
shall not commit murder abroad; and those which impose positive. 
duties — e.g.^ you shall marry people who ask you to perform the marriage 
ceremony. 

It is immaterial to the enquiry to limit the area of these imposed 
duties to British subjects, because this limit would express also a limit 
to the omnipotence of Parliament, and would beg the question in 
issue. 
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Now with regard to negative duties imposed by extra-territorial laws, 
examples of which have sdready been given, it would seem that there is 
no check on Parliament Sir Fitzjames Stephen, in his ' History of the 
Criminal Law of England* (vol. il, p. 37), puts the case of Parliament 
passing an Act to ti^e effect that the whole criminal law of England 
should apply to the conduct of Frenchmen in France, and that the 
Central Criminal Court should have jurisdiction over all offences 
against that law committed in France. Such a law, the learned author 
says, the Judges could not refuse to put in force. In effect such a law 
would profess to regulate men's conduct in another country, but the 
sanction being obviously territorial, the result of it is merely equivalent 
to saying that, if persons do certain things abroad, and afterwards come 
to this country, they will be punished for what they have done. 

It is not necessary however, to have recourse to impossible cases, 
because we have practical examples of such laws, and the question is, 
what is their true effect ? 

The authorities seem agreed that where two Courts in different 
countries have concurrent jurisdiction over the same offence, the pleas 
of autrefois acquit and autrefois convict in one country are good in the | ^ 
case of a second trial in the other country. The only decisions on the 
subject seem to be " the case of one Hutchinson^ wh ich was in 29 Car, 2, 
and is mentioned in iinow, 6, Yfh&tt Jiutchinson having killed a person 
in Sp(Un^ was there prosecuted, tried and acquitted of the murder ; and 
afterwards returning to England^ he was indicted again for the same | /CL 
murder, to which indictment he pleaded the acquitul in Spain in bar, 
and the plea was allowed to be a good bar to any proceedings here " 
{Lord Chancellor King in Burrows y./emino^ 2 Strange, 733). 

The point was also assumed to be good law in ^. v. Roc^i^ Leach,. 
134). The explanatory note puts the finding of the foreign Court in a 
criminal matter in the same category with foreign judgments in other 
cases ; but this seems to be contrary to the received rule that judgments 
proceeding on criminal laws of another country are not recognised. 
The better opinion seems to be that the rule acted upon in Hutchin- 
sofis case was an extension to a foreign trial of the Common Law maxim 
^' that a man shall not be brought into danger of his life for one and the 
same offence more than once." The two rules have no connection; 
though Wharton, in his ' Conflict of Laws,' confiises them, and says that 
the judgment may be examined as to the jurisdiction of the Court, and 
other matters. He goes so far as to say, too, that the pardon of the 
Sovereign of the country where the offence was committed could be 
pleaded at the second trial in the other country. 

There seems, however, to be some doubt whether the agreement of 
the authorities on this question is quite in agreement with &e law. In 
R . V. Azzopar di (2 Moody's Crown Cases, at p. 291), Mr. Justice 
Oresswell doubte3 whether an acquittal in the case of a duel in France 
could be pleaded to an indictment for murder on a trial in England. 
The case suggests the possibility of the rule applying only to cases of 
acquittal on the facts, and not on the ground that the facts do not 
amount to a crime in the foreign country. In the latter case he would 
not, in accordance with the decisions, have been stricdy speaking '' in 
jeopardy." It must be remembered too that, if the defences are good 
where tiie offence is committed in a foreign country and the. trial after- 
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wards takes place in England under an extra-territorial statute, the 
converse case must also hold good : thus, if a foreigner were tried for« 
an offence committed in Engkmd, it would be a good defence for him to 
plead a foreign acquittal or conviction under an extra-territorial law 
of a foreign country. This question is far from clear. Suppose the 
extreme case of a law of France applying to Germans in England, 
and an acquittal in France, would not the Courts say that this law was 
contrary to the general principle that the quality of an act is governed 
by the law of the place where it was committed? In the foot-note 
will be found the German law on the subject* 

* Girman Criminal Code, 

IV. No prosecution can, as a rule, be instituted with respect to felonies and 
misdemeanours committed outside of German territory. 

A prosecution may, however, be instituted, in accordance with German 
criminal law, in any of the following cases : — 

(i.) A German or foreigner may be prosecuted who, outside of German 
territory, {d) has committed an act of high treason against the German 
Empire or against one of the States formingp3rt"drereof ; {b) has committed 
an offence relating to the German coinage ; (^) being a person employed in 
the Government service of the German Empire, or of one of the States 
forming part thereof, has committed an act which, according to the laws of 
the German Empire, is to be deemed a felony or misdemeanour committed 
with regard to the Government se rvice. 

(ii.) A German may be prosecuted who, outside of German territory, has 
committed an act of treason against the German Empire, or against one of 
the States fomiing part thereof, or who has been guilty of the offence of 
'' insulL* * (Beleidig^ng) against one of the Sov^r^ gns reigning over one of 
the States forming part of the German Empire. 

(iii.) A German may be prosecuted, who, outside of German territory, has 
committed an act which, according to the laws of the German Empire, is to 
be deemed a felony or a misdemeanour, and which, according to the laws of 
the place in which it has been committed, is subject to punishment 

The prosecution may also take place although the person committing the 
act had not become a German at the time of committing it. In the latter 
case, however, the prosecution will not take place, except on the application 
of the competent authority of the State within the territory of which the 
punishable act was committed, and the foreign criminal law is to be applied 
in so far as it is more lenient than the German law. 

v. In the case mentioned in Art. iv. (3) ajros ecution shall nott ake place — 

(i.) If the foreign Court has already adjudgeS^Ou the tllDSin^^act, and if 
either {a) the defendant has been acquitted, or {b) the sentence has been 
executed. 

(ii.) If according to the foreign law the prosecution, or the execution of 
the sentence, is barred by prescription, or if the sentence has been remitted 
[vig, in the foreign State]. 

(iii.) If according to foreign law the prosecution could not have taken place, 
except on the application of a private prosecutor, and no such application has 
been made. 



EXTRA-TERRITORIAL LEGISLATION. 47 

' But there is another way in which extia-territorial Uws which impose 
negative duties may come before the Courts. 

U 1 were to say of a German resident in London, ** He has just 
committed a felony": in an action for slander, could I justify my 
words by proving that he had committed an act in England which, 
though innocent by English law, was felonious by an extra-territorial 
law of Germany ? Would not the Courts say that the quality of the a ct . 
must b&4udg£dJ2y. ibSi l^^ pf .thfi. placcuKbcre it was committed E- It 
wo uTS be merely s hifting the difficulty to say that uefmany may legislate 
fe>r Germans anywhere, because the act might have been made felonious 
by an extra-teiritorial law of France applicable to Germans. 

Criticisms on extra-territorial laws of other coimtries were made by 
the Judicial Committee of the Privy Council in TAt Attorney- 
General of ^^y ^fffy Vi Km^k-c-S**'^ (T^^^ Reports, 5 Privy Council 
Cases, 179). 

It is provided by a Hong Kong ordinance that where there is 
probable cause for believing that a Chinese who has taken refuge at 
Hong-Kong has committed *' any crime or offence against the laws of 
China," he may be imprisoned with a view to his being surrendered to 
the Government of China, A Chinese, who was accused of having 
murdered a Frenchman on board a French ship, took refuge in Hong 
Kong : and it was held that he could not be imprisoned imder the 
ordinance. The judgment, delivered by Lord Justice Mellish, rested 
the decision on these grounds : '' Their lordships cannot assume, with* 
out evidence, that China has laws by which a Chinese subject can be 
punished for murdering beyond the boundary of the Chinese territory a per- 
son not a subject of China. Up to a comparatively late period England 
had no such laws. Moreover, although any nation may make laws to 
punish its own subjects for ofifences committed outside its own territory, 
still, in their lordships' opinion, the general principle of criminal juris- 
prudence is that ^^]^j["?^ityf'^^^^ ''^ '^'^^ depends on the law of the 
glace jv liCTe_jtJ[srcione. , . . On the whole,' therC foi e , tm these 'twb" 
grounds— first, that it cannot be assumed without evidence that there is 
any law in China to punish a Chinese subject for a murder committed 
upon a foreigner within foreign territory ; and secondly, because, even if 
it could be assumed that there was such a law, still this offence, having 
been committed within French territory, ought to be treated as an 
offence against French law, and not as an offence against Chinese law — 
their lordships are of opinion that there was no evidence before the 
magistrate that Kwok-a-Sing, in murdering the French captain, 
committed an offence against the laws of China, according to the 
construction of the ordinance." 

But the statutes which impose positive duties on subjects abroad are 
even more difficult to deal with, and seem to involve questions which 
might lead to judicial criticisms of English statutes. I have already 
suggested the true ground on which statutes dealing with the duties of anie, p. 16. 
recognised officials abroad may be justified But suppose, for example, 

VII. Punishment suffered in a foreign country must be taken into account in 
determining the punishment to be inflicted, in cases where a fresh conviction 
ensues in German territory in respect of the same offence* 
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a statute laid a duty on a person abroad who was not a recognised 
official, and suppose this duty were contrary to the law of the country 
where he had been requested to perform it ; suppose further that the 
person on whom the duty lay refused on the ground that it was* 
contrary to the lex ioci^ that this refusal entailed damage to the request- 
ing party, and that, both parties being subsequently in England, an* 
action was brought for breach of the duty. Would not the Courts 
hold that the lex loci was stronger than this extra-territorial Act of 
the British Parliament ? An affirmative answer seems inevitable. 
ante, p. 41. ^^^ ^o revert to the case already put of the Monegascan policeman ; 
if I should afterwards find him in England and should bring an action 
for assault, would he be entitled to urge the English statute in his 
defence? Or how would the Courts apply the accepted rule as to 
actions for torts committed in a foreign country, that the act must be 
wrongful both by the law of the place where it was committed, and by 
the law of England ? 

Whatever may be the true view as to the effect of extra-territorial 
legislation when it imposes negative duties, I am inclined to think that 
fhere is little doubt that when it imposes positive duties, which either 
the law of the foreign country prohibits expressly or does not warrant, 
it is beyond the power of Parliament. 

Criticisms have, too, very recently been passed on the extra-territorial 
legislation of the Colonies ; the case in point being indeed but a repro- 
duction of an English statute. 

In Mackod v. The Attorney General for New South Wales (Law 
Reports, [1891,] Appeal Cases, 455), the question arose on the con- 
struction of sec 54 of the New Sou^ Wales Criminal Law Amendment 
Act, 1883. The section provides that "whosoever being married 
marries another person during the life of the former husband or wife, 
wheresoever such second marriage takes place, shall be liable to penal 
servitude for seven years." The construction of the statute as it stands, 
and upon the bare words, involves that " any person, married to any 
other person, who marries a second time anywhere in the habitable 
globe, is amenable to the criminal jurisdiction of New South Wales, if 
he can be caught in that Colony." Lord Halsbury, C, continued : " The 
Colony can have no such jurisdiction, and their Lordships do not desire 
to attribute to the Colonial Legislature an effort to enlarge their jurisdic- 
tion to such an extent as would be inconsistent with the powers com- 
mitted to a Colony, and, indeed, inconsistent with the most faimiliar 
principles of international law." 

The judgment may therefore be divided into two parts. First, the 
jurisdiction of the Colonial Legislature being confined to the territory of 
the Colony in which it is established, it has no power to pass any extra- 
territorial laws at all, whether the duty imposed be positive or negative, 
even if they be limited to British subjects. A construction of this 
section which did not infringe this principle was possible, and it was 
therefore adopted ; but if it had not been possible, the enactment would 
have been held to have been ultra vires. 

Secondly, the famihar principles of international law were applied. 
Apart from any question of the powers committed to a Colony, the 
jurisdiction would, on general principles, be confined within its own 
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territories, and the maxim extra territorium jus dicenti impune non 
paretur would be applicable. " All crime is local. The jurisdiction over 
the crime belongs to the country where the crime is committed, and 
except over her own subjects, Her Majesty and the Imperial Legislature 




has no power over any persons except its own subjects — that is, persons 
natural-bom subjects, or resident, or whilst they are within the limits 
of the kingdom. The Legislature can impose no duties except on them ; 
and when legislating for the benefit of persons, must, primd facie^ be 
considered to mean the benefit of those who owe obedience to our laws, 
and whose interests the Legislature is under a correlative obligation to 
protect" 

The rule of construction does then afford some relief fi-om the diffi- 
culties of the subject We have already seen an example of this in 
Russell V. CambeforU And generally with regard to negative duties they anU^ p. 4a 
will be presumed to apply only to those people over whom the legis- 
lating body has authority : and thus the same words in an English c/I 24 & 25 
statute may have a wider application than when they occur in a Colonial Vict c. loc^ 
statute, 8.57: bigamy. 

But the dicta go far beyond the rule of construction : they point 
indeed to the limits of Parliamentary power. Lord Wensleydale's 
language is not very clear : it may probably be paraphrased thus — 
'* subjects, that is, persons who are natural-bom subjects, or resident, 
or within the limits of the kingdom." Lord Halsbury's is clear and 
well-defined : " Except over her own subjects. Her Majesty and the 
Imperial Legislature have no power whatever." But this is a very 
different proposition from that laid down by Sir Fitz James Stephen, anu^ p. 45. 
quoted at the beginning of this note. 

Extra-territorial legislation has these definite limits : it is at least con- 
fined to the subjects of the legislative body who may be abroad ; and I 
think, for the reasons already given, that it is also strictly limited to the 
imposition of negative duties. If there is a power of imposing positive 
duties, they must at least be not inconsistent with the law of the country 
where they are to be performed. 

With regard to the granting of rights to persons out of the country, 
which was the question chiefly in issue in Jefferys v. Boosey^ if the rale 
of constraction does not settle the matter, as it did in that case, the 
rules governing the incidence of the correlative duties would probably 
determine the question. 

But unconstitutional Acts of Parliament are one thing, the redress of 
such Acts by the Courts is another. The word *' unconstitutional " in 
the mouth of a Law Officer advising the Govemment on the question 
whether such and such a Bill should be brought forward or not, may 
have a definite meaning* : in the mouth of a Judge it may have no 

^ It may be noticed that Sir Erskine May himself has sanctioned the use 
of the term. In his chapter on the Power and Jurisdiction of Parliament 
(Parliamentary Practice, chapter ii.) the following note is given : — " Parlia- 
mentary legislation, on any subject of exclusively internal concern to any 
British Colony, possessing a representative Assembly, is, as a general rule. 



50 



EXTERRITORIALITY. 



meaning whatever. The position advanced in the text, that it has a 
definite meaning in the Courts, is not taken up without some diffidence 
Its important bearing on the question of exterritoriaUty will be seen in 
the following concluding paragraphs of this section. 

Bearing of The subject has an important bearing on Consular jurisdic- 

discussionon tion ; it assumes a practical shape, because, assuming direct 
SctionT^'*"^ legislation in the matter, there is an Executive in the country by 
means of which extra-territorial Acts of Parliament might be 
carried out ; and though the legislation were repugnant to the 
Treaty, the result of the proposition, that Parliament has the 
power to legislate extra-territorially for British subjects, would 
be that the Treaty would drop out of consideration altogether. 
Because, if extra-territorial legislation is sound per se^ Parlia- 
ment is within its powers in legislating for British subjects 
abroad, and a duty is imposed on them of obedience ; and, 
moreover, the British Executive and the Judiciary who happen 
to be established in the country may also be directed by 
extra-territorial legislation to compel obedience or enforce the 
sanctions. 

So long as it is only a question of execution, or perhaps 
criticism, of extra-territorial legislation by the home tribunals, 
the practical importance of this question is perhaps small ; but 
directly we find the means of carrying this extra-territorial 
legislation into force ready to hand in the foreign country, the 
question assumes somewhat alarming proportions. If this 
legislation is not inherently defective, it belongs inherently to 
the strength of Parliament, and the mere fact that the Sovereign 
has entered into a Treaty would be material only as supplying 
the means of carrying this legislation into effect 

If it be said that this applies to all forms of legislation, 
whether it imposes positive or negative duties, the answer is, No ; 
because, to enforce extra-territorial negative duties exterritori- 
ally, a statute imposing positive duties oh the exterritorial 
Executive would be required. 
The conclusion seems irresistible that, all questions of its being 



unconstitutional. It is a right of which the exercise is reserved for extreme 
cases, in which necessity at once creates and justifies the exception.** — Lord 
Qenelg (Pari. Papers, 1839 ('^8), p. 7). 
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the Sovereign's jurisdiction, and of its exercise being vested in Parliament / 

. has no power 

the Sovereign, apart, British subjects in Oriental countries are as of positive 
much cut off from the direct interference of Parliament as they o^TBritish 
are in civilized countries. On ?tal"^ 

The question whether the extra-territorial legislation of countries. 
England is properly applicable, either specially, or generally, 
under the Order applying the whole body of English law to cf. pasu p. 98. 
British subjects seems to depend on other considerations. 



VI. 

Jurisdiction by Sufferance. 
Most-favoured-nation Treatment. 

The position maintained in the foregoing pages is that the whole 
question of exterritoriality rests on the Treaty : and this both 
from the point of view of the Sovereign of the foreign country in 
which it is exercised, and also from the point of view of the 
persons who are subject to it 

If in a foreign country under ordinary conditions it is beyond 
the power either of the Sovereign or of Parliament tol^alize the 
commission of any act in that country which is wrongful by the 
law of that country, or which requires the authority of that law, 
it must also be beyond the power either of the Sovereign or 
of Parliament to legalize its commission in a country where 
exterritorial privileges have been granted, unless it be in fact 
one of the privileges; 

In other words, it is not competent either for the Sovereign or 
for Parliament to tack on to the powers with which the Consular 
Courts and officers are invested under the Treaty, other powers 
which do not exist in other countries and are not to be found 
among the Treaty privileges. The merfe fact that there are an 
Executive and a Judiciary by which such powers may be carried 
out cannot render them legitimate. 

The Foreign Jurisdiction Act, however, recites that this juris- I 
diction exists by "Treaty, c apitulatio n, grant, usage^ sufferano^fc.] / 

XT <f% ' ' 
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anc! other lawful means." The first three obviously fall under 



the general head of " Treaty " : the last three may conveniently 
be treated under the head of " sufferance." Practically there are 
no other " lawful means " of acquiring such a jurisdiction. 
With regard to foreign jurisdiction resting solely on sufferance 
/there is little to be said. So far as it is possible to trace the 
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matter, Zanzibar is the only country in which it appears ever 
to have been claimed as exercisable'TJh sufferance"; and m this 
ca'§6 rTreaty in which the matter was dealt with was aftcr- 
I wards concluded. 
Can Suffer- The important question to consider, however, is, whether Suffer- 
with Treaty. ^"^^ ^*" coexist with Treaty as the basis of the rights. A priori 
I confess that I should have doubted it : at least diplomatic pro* 
test should be sufficient to break the continuity of the sufferance. 
But, as we are looking at the question from two sides, it is well 
to see how the matter stands with regard to the British subject 
in the absence of diplomatic protest on the part of the foreign 
Sovereiga On this question there is the authority of Dr. 
'I Lushingtonin the case nf P/if>nj//]t^fif v Th^ Pfjc^^fi ^^((^ 
J^/nntrgftf^. f.n. " The L oconia " (2 Moore's Privy Council Cases, 
New Series, at p. i8i). "It is true beyond all doubt," said 
the learned judge, " that, as a matter of right, no State can claim 
i jurisdiction of any kind within the territorial limits of another 
1 independent State. It is also true that between two Christian 
; States all claims for jurisdiction of any kind, or exemption from 
j jurisdiction, must be founded on Treaty, or engagement3 of 
[similar validity . . . But though, according to the laws and 
usages of European nations, a cession of jurisdiction to the 
subjects of one State within the territory of another would 
, require, generally at least, the sanction of a Treaty, it may by 
, no means follow that the same strict forms, the same precision of 
I Treaty obligations, would be required or found in intercourse 
' with the Ottoman Porte. It is true, as we have said, that if you 
enquire as to the existence of any particular privileges conceded 
to one State in the dominions of another, you would, amongst 
European nations, look to the subsisting Treaties ; but this mode 
of incurring obligations, or of investigating what has been con- 
ceded, is matter of custom and not of natural justice. Any 
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mode of proof by which it is shown that a privilege is conceded 
is, according to the principles of natural justice, sufficient for the 
purjpose. The formality of a Treaty is the best proof of the I 
consent and acquiescence of parties ; but it is not the only proof, 
nor does it exclude other proof ; and more especially in trans- 
actions with Oriental states. Consent may be expressed in 
various ways ; by constant usage permitted and acquiesced in 
by the authorities of the State, active assent, or silent acqui- 
escence, \ ^here there must be full kno wledge." 

Without pausing to analyze this enunciation of the law, which Meaning of 
is unfortunately somewhat vague in parts, we do find a very 
explicit statement of the meaning of the term sufferance : there 
must be "full Irnswrloiirii" nnri then t here may hf r*"^^r '* ^^^"'f 




rrn^^ " So that, if we accept the 



extraordinary proposition that Treaty rights do not vary 
according to the terms of the Treaties, but according to the 
nationality, or religion, of the other contracting party, we may 
possibly be compelled to admit, as a corollary to this proposition, 
that rights by sufferance can spring up after the rights by Treaty 
have been defined. But this is a different proposition from 
saying that because jurisdiction is claimed to be exercised which 
the Treaty does not support, therefore it is exercised by suffer- 
ance. For the warrant for this must be full knowledge in the 
other contracting party ; and without this full knowledge ther e 
can be no a|iffV>ra^n^^-^ a proposition which perhaps after all 
needed no demonstration. 

And once again, according to the views already expressed, 
this full knowledge is essential to justify the assumption of juris- 
diction as against the British subject, for exterritorial Courts 



are Courts established to give effect to Treatjr^jrivijfigea^ the^ 
"Sr^nbt established to remedy the imperfect sanction of extra-, 
territorial laws. 

le chief point in the case of " TA e Laconia " w as the power 
over foreign subjects who had consented to the jurisdiction : this 
point will be considered in due course. With regard to the other 
proposition laid down in the judgment — that " the objection, if 
any such could properly be urged, should come from the Ottoman 
Government rather than a British suitor, who, in this case, is 
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bound by the law established by his own country. The case 
may, in some d^^ee, be assimilated to the violation of neutral 
territory by a belligerent; the neutral State can* alone complain " 
— ^it is now sufficient to say that it does not seem to be warranted 
by general principles already discussed. 

There is yet one further view of the general aspect of the 
subject which may be assumed to warrant a jurisdiction which is 
not supported by, or not actually within, the Treaty. 

The exterritorial privileges granted by Treaty amount in fact 
to protection of British subjects ; and according to the maxim, 
protectio trcJiit sul[ icct\(iviim^ ft iufyectia ^^f^^**'^**^^^ Therefore 
allegiance to the Sovereign is due, or its modern substitute, 
obedience to Acts of Parliament The obvious answer to the 
proposition is that there is not full protection, but only partial 
protection ; and therefore the allegiance, or obedience, required is 
not full, but only partial : and the very terms of the permission 
to exercise the protection indicate the amount of allegiance, or 
obedience, which may be exacted. How partial the protection 
is has already been explained. 

Most'favoured-nation Treatment. 

The most-favoured-nation clauses in the different Treaties 
introduce another element of difficulty into the subject. The 
actual Treaty grant of privileges to any one country is, by virtue 
of these clauses, the sum of all the privileges contained in the 
Treaties entered into with all the Powers by the Sovereign 
grantor. And therefore if it should ever come to be a question, 
as in these pages I have assumed that it may, whether the 
jurisdiction claimed to be exercised falls within the Treaty 
grant, not only must the article in the English Treaty be looked 
to, but also all the corresponding articles in the exterritorial 
Treaties with the other Powers.* As these Treaties are entered 

* e^. — " It is hereby expressly stipulated that the British Government and 
its subjects will be allowed free and equal participation in all privileges, 
immunities, and advantages, that may have been, or may be hereafter, 
granted by His Majesty the Tycoon of Japan to the Government or subjects 
of any other nation.'' — Treaty between Japan and Great Britain^ Aug, 26^ 
1858, Art. xxiiL 
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into at diflfefent times, it may well be that in the later ones 
difficulties are removed which have arisen in the construction of 
the earlier ones, the benefit conferred on the one Power being 
automatically conferred on all the others existing at the time. 
It may be unnecessary, therefore, in all cases to rely on suffer- 
ance for the exercise of some power which appears to exceed the 
actual grant to Great Britain. This remark applies also to the 
questions which are considered in Xllth and Xlllth sections, in /ost^ pp. 117, 
which certain points are theoretically considered which do not 
appear to be warranted by the general form of the Treaties. In 
applying the principles which I have endeavoured to work out 
to any given Oriental country, all the grants made by that 
country must be examined. The most-favoured-nation treat- I 
ment appears to work backwards as well as forwards. A later ' 
grant of jurisdiction, though less in extent than an earlier one, 
must, if coupled with the most-favoured-nation treatment, be 
treated as of the same extent. 

There are many practical reasons why it has been impossible 
to set out in the Appendix any others than the English Treaties. 
Many of them are not easily accessible ; and where they are 
accessible, they have been made so in the different publications 
to which Sir Edward Hertslet has devoted so much labour, and 
on which I hesitated to make such extended drafts. 

One example of the varied form of grant in Treaties with 
different countries I may note by way of illustration. 

In some of the Japanese Treaties, for example that with the 
Austro-Hungarian Empire, an article is introduced dealing 
specifically with cases "involving a penalty or confiscation by ^.av/, p. 117. 
reason of any breach of this Treaty, the Trade Regulations, or 
the Tariff annexed thereto." 

Again, in the Italian Treaty the words of the fourth article in 
the English Treaty, '* shall be subject to the jurisdiction of the 
British authorities," read, "shall be subject to the jurisdiction of ^. post, p. 101. 
the constituted Italian authorities in the country." 

And in the Treaty with the Netherlands, "the Japanese 
authorities shall cause any deserters and persons who have 
escaped from justice to be imprisoned, and such persons as may c/.post, p. 96. 
be in the custody of the Consul to be imprisoned ; they shall 
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afford the Consul such assistance as may be required to enable 
him to cause the laws to be observed by the Dutch when on 
shore, and to maintain order among the ships." The phrase 
"persons who have escaped from justice" probably indicates 
persons who are within the jurisdiction of the Dutch Consul. 

In the case of Persia, the whole of the Queen's jurisdiction 

cf,post^ p. 223. rests on the most-favoured-nation clauses of the Treaty of 1857, 

None of the usual jurisdiction clauses are included in the Treaty; 

these are to be found in the Treaties entered into by the Shah 

, with other Powers.* 

In the Persian Treaties are to be found articles granting 
reciprocally to Persians in Europe the right of the most-favoured- 
nation. This is, I think, the only example of a reciprocal article 
in any form in exterritorial Treaties.! 



vn. 

The Foreign yurisdiciwn Act, and the Applied Acts, 

It is necessary now to take a brief survey of the provisions of 
the "Act to Consolidate tiie Foreign Jurisdiction Acts. 18 
(S3 & S^p^L ^"377* 2i"d of the statutes which by Order in 
Council may be applied under it to countries where foreign 
jurisdiction exists. 

The preamble recites that, Whereas by Treaty, capitulation, 
grant, usage, sufferance, and other lawful means. Her Majesty 
the Queen has jurisdiction within divers foreign countries : 

And by the various sections it is provided as follows : — 

• See Sir Edward Hertslct's ' Persian Treaties, 1891.' 

t ^'g* — ''Dans le Royaume d'ltalie les sujets Persans seront ^alemeoi 
dans toutes leurs contestations, soit entre eux, soit avec des sujets Italiens 
ou Strangers, jugds suivant lemode adoptd dansce Royaume envers les sujets 
de la nation la plus ^Eivorisde. 

'' Quant aux affaires de la juridiction criminelle, dans les quelles seraient 
compromis des sujets Italiens en Perse, des sujets Persans en Italie, elles 
seront jugdes en Italie et en Perse suivant le mode adopts dans les deux 
pays envers les sujets dela nation la plus favoris^e.'*— 7>^tf/y between Persia 
and Italy, z^tA September, 1863, Art, v. 
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1. That It IS lawful for the Queen to hold, exercise, and enjoy s. i, exerdse 
such jurisdiction already, or hereafter to be, acquired in the same^^^'*'^*^*^*^^* 
and as ample a manner as if Her Majesty had acquired that 
jurisdiction by the^c gssion o r conquest of territory. 

2. That the Queen may exercise jurisdiction over her subjects S. 2, jnri«- 
for the time being resident in or resorting to countries without countries 
regular Governments with which exterritorial Treaties might be J^J^? 
entered into, or who might "suffer" such jurisdiction to be government 
exercised. 

This provision has already been considered. It is only neces- ^ 
sary to add that the jurisdiction in this case differs from the 
ordinary cases of Treaty jurisdiction in being unlimited. ' 

3. That acts and things done in pursuance of the Queen's S. 3, validity 
foreign jurisdiction are to be considered as valid as if they had in pursuance 
been done according to the local law then in force in the foreign of junsdiction. 
country. » 

This section gives in a very condensed form the second section 
of the old Act of 1843. It is based, of course, on the maxim, 
locus r^t actum^ applying it to the executive and judicatory 
acts of persons authorized by the Queen to give effect to her 
jurisdiction in foreign countries. 

The section gives some warrant for the propositions that the 
legislative origin of English law in such a country as Corea is 
the act of the King of Corea ; and that the Consular Courts there, 
though exercised in the name of the Queen of England, do in 
fact sit on behalf of the King of Corea, and form part of his 
system of judicature. / 

In this connection it is to be observed that, strictly speaking. Law of 
the acts of jurisdiction of the Queen's Consuls are not strictly ^^^ ^^ \^ 
legal until the forms for legalizing such acts required by the law ^"P^*^ "^^ 

Dexore 

of the foreign country have been complied with. For example, jurisdiction 
if the foreign country were under a constitutional form of 
government, and the Sovereign's Treaties did not form part of the 
law of the land, but required some additional sanction from the 
Legislature, then the authority of the Consular Courts would 
not be validly exercised until that sanction had been given : or 
if the Treaty required promulgation in the form of a law, then 
not until the promulgation had taken place. 



f 
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The fact that the statute recognises the force of the local law 
is material as correcting the " colonial " tendencies of some of 
its provisions, notably of the fifth section. 

But, seeing that our Colonies are to all legal intents and 
purposes foreign countries, nothing practical seems to result from 
the section. Such a point as the following might, however, arise. 
If there were different rules governing the reception in the 
English Courts of colonial and foreign judgments, under this 
section, the rules applicable to foreign judgments would probably 
apply to judgments of the Consular Courts : because the judge 
in giving judgment would act in pursuance of the Queen's 
foreign jurisdiction, and it is to be considered as valid as if it 
had been given by a Court established by the law of the foreign 
country. 
S. 4, evidence 4. That if in any civil or criminal proceedings in any Court 
ext^of**^'*^ the Queen's dominions, or in any Court "held under the 
in'foJd^^'^ authority of Her Majesty" (thereby including the Consular 
country. Courts), " any question arises as to the existence or extent of any 
jurisdiction of Her Majesty in any foreign country," the Court 
is to send to a Secretary of State, under the seal of the Court or 
signature of the judge, "questions framed so as properly to raise 
the question " ; the Secretary of State is to send his decision 
on the question, which for the purposes of the proceeding is to 
be final ; or, in the words of the second clause of the section, he 
is to return "sufficient answers," which shall be "conclusive 
evidence of the matters therein contained." 

The difficulty contained in this section has already been 
hinted at 

The words are so wide, the use of the word " decision " seems 
so emphatic, that at first sight the questions which are to be 
<• referred to the Secretary of State would seem to include the 

important one, which we have already discussed, of conflict 
between the Order in Council and the Treaty. To refer such a 
point away from the Courts whose proper function it would be 
to determine it, is so unusual a proceeding, that one is tempted — 
not being in Court — to avail oneself of the Attorney General's 
statement in the House, that the Bill introduced no changes in 
the law, and to refer for aid to the third section of the repealed 
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Statute of 1843. There the words used are different : If in any Form of 

.. . •! • • 1 « • a.' r 1 c e . section in old 

suit, Civil or criminal, " any issue or question of law or of fact acl 
shall arise, for the due determination whereof it shall .... be 
necessary to produce evidence of the existence of any such 
power or jurisdiction .... or of the extent thereof," questions are 
to be sent to a secretary of state " properly framed respecting 
such of the matters aforesaid as it may be necessary to ascertain 
in order to the due determination of any such issue or question " : 
and the answers are to be " final and conclusive evidence .... 
of the several matters therein contained and required to be 
ascertained thereby." ^ 

Under this section it is abundantly clear that the only ques- Suggested 

. /• * * /^ r r- . ^ limits of duty 

tions to be referred to the Secretary of State are questions of of the 
fact ; as to the existence of the jurisdiction in question ; as to |^te!"^ 
the manner of its exercise ; and as to other cognate questions 
which might not be capable of proof by the simple production in 
Court of the Order in Council.* 

It is suggested therefore that the question whether the claim 
of jurisdiction in the Order in Council exceeds the grant in the 
Treaty does, so far as this section i^ concerned, fall within the 
purview of the Court before which it is raised, and is not a 
matter to be referred to the Secretary of State. 

Any other construction of this section would turn it into a 
piece of direct legislation of Parliament with reference to the 
Consular Courts, imposing on the Judge a duty of referring 
certain questions raised before him to the Secretary of State 
instead of determining them. If, however, the construction I 
have pointed out is sound, the Secretary of State is merely 
empowered to assist the Consular Court in a question 
evidence. 

It may be noticed that the discussion of the question is 
not necessarily confined to the Consular Courts. It might 
very well be raised in the English Courts in an action on a 

• In Hervey v. Fitzpatrick (23 Law Journal Reports, Chancery, 564) a | 
question was put by the Court to the Secretary of State for the Colonies : / 
'' whether Her Majesty has at any time exercised any jurisdiction with respect/ 
to the administration of personal estates of persons dying intestate in Capef 
Coast Town ; and, if so, to what extent and in what manner and througli 
what Court or officer such jurisdiction has been exercised.'' / 
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S. 5, power 
to extend 
certain 
enactments 
by Order. 



judgment of a Consular Court ; for although in such an action 
the old defence of want of jurisdiction is by this time very much 
curtailed, the presumption prevailing that the Court was within 
its jurisdiction, it is not so clear that a defence attacking the 
judgment on the ground that the grant of jurisdiction was ultra 
vires the Authority which established it, would not prevail 

On the Continent, in an action on a judgment of an English 
Consular Court, the defence certainly could be raised, and on the 
hypothesis of the Order in Council being ultra vires would be 
sustained. 

5. That the Queen shall have power to extend the operation 
either wholly or in part of certain enactments to countries in which 
she has foreign jurisdiction : '' Thereupon those enactments 
shall, to the extent of that jurisdiction, operate as if that country 
were a British possession, and as if Her Majesty in Council were 
the Legislature of that possession." 

The enactments referred to are contained in the first schedule 
to the Act 'They are * — 



I 



Offences 



be tried by 

Consular 

Conrt. 



The APPLIED L 12 and 13 Vict r. 96. An Act to provide for the prosecution 

and trial in Her Majesty s Colonies of offences committed within 
the jurisdiction of the Admiralty. 

The extension of this Act to a Consular Court gives it 
^rtioVoHhe Vjurisdiction over all persons charged in the country in which it 
Admiralty to f s established with offences committed on the sea, or in places 

ithin the jurisdiction of the Admiralty. 

In the Colonies the persons charged are to be dealt with in the 
same manner as if the offences had been committed on waters 
" situate within the limits of any such Colony, and within the 
limits of the local jurisdiction of the Courts of criminal justice of 
such Colony." 

* I have endeavoured to give the effect of these statutes after they have been 
applied, by making the necessary alterations in the words and introducing 
the necessary terms. It is not always easy to do this with certainty. Some 
of the changes necessary for working the Acts are made in the Orders in 
Council by which the statutes are applied. It is to be observed too that 
the Sovereign may, under the section, make such exceptions to, adaptations 
or modifications of, these statutes as she thinks fit. For the schedule of 
Orders in Council which have been made, as well as for the modifications of 
the Acts, the reader is referred to Mr. Tarring's work on the subject. 
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The limits of the jurisdiction of the Consular Courts, in the Limifai of 
absence of any express provisions in the Treaty, must obviously consukr'^ ^ 
^be identical with the limits of the jurisdiction of the national Courts must 
lourts. In determining how far the territorial waters extend, it Smite of ^ 
rould seem that the limits of the jurisdiction should be governed jurisdicaon 
)y the law of the country, though the nature of the jurisdiction soverdlgD, 
^ould be governed by the law of England. For example, if in 
^apan there were a law similar to the English "Territorial 
Waters Jurisdiction Act," of 1878, asserting the Emperor's 
jurisdiction over a certain portion of the open seas, then the 
jurisdiction of the Consular Courts would be concurrent : but if 
there were no such sovereign claim, the Consular Court could cAA^^^ 
not rest a claim to jurisdiction within one marine league from ^' 
the shore on the English Territorial Waters Act Its jurisdiction 
would extend no further than the jurisdiction of the Sovereign, 
which was declared generally by the majority of the Court in the 
case of " TAe Franc onia " * to extend no further than lev/ water 
mark. 

But within the area of jurisdiction, how far soever it may 
extend, the administration of justice will be governed by the law 
of England. The jurisdiction of the English Consular Courts 
over foreigners in territorial waters is a matter requiring separate 
consideration. 

By the remaining sections of the statute as applied to a foreign 
country, it is provided — 

That punishment on conviction is to follow the law of 

England : 

K That where the death in the country follows from injuries 

y inflicted on the sea, the charge of murder, manslaughter, or 

\ of being accessory, is to be tried as if the offence had been 

\ wholly committed in the country: 

i- That where a person is charged in the country with murder, 
/ manslaughter, or as accessory, and the death has followed at 
/ sea, the offence is to be held as having been wholly committed 
/ upon the sea. 

n. 14 and 15 Vict, c, 99, ss. 7 and 11. An Act to amend the 

law of evidence. 

All proclamations, treaties, and other acts of state of any Proof of 
foreign State or of any British Colony : all judgments, decrees, J?^g™«**»» 
orders, and other judicial proceedings of any Court of Justice in 

* R. V, Keyn (Law Reports, 2 Exchequer Division, p. 63). 
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any foreign State or in any British Colony or of any British 
Consular Court : all affidavits, pleadings and other legal docu« 
ments filed or deposited in any such Court are, by the appli- 
cation of this Act, provable in the Consular Courts by certified 
copies purporting to be sealed or signed by the proper authority 
respectively, without further proof of the genuineness or authentic 
character of the seal or signature. 
Documents Documents which are admissible in evidence in any Court in 
^th *^t^^* f E^gl^-nd, Wales, or Ireland, without proof of the genuineness or 
of seal. < authentic character of the seal or signature, are to be admitted 
in evidence to the same extent and for the same purposes in the 
Consular Courts. 

III. 17 <&• i8 Vicf. c. 104, Part X. The Merchant Shipping 

Act, 1854. 

Offences By the application of Fart X. (properly speaking, sections 517 

M^di to 526 inclusive), all offences and claims under the Merchant 

Shipping Act Shipping Act, 1854, are put within the jurisdiction of such of the 
to be tned by Consular Courts — in the absence of any more express direction 

Consular •' * 

Court. in the Order in Council — in which offences of a like character 

are ordinarily punishable. 

For the purpose of giving jurisdiction under the Act as 
applied, offences are deemed to have been committed, and 
causes of complaint to have arisen, either in the place where it 
was actually committed or arose, or in any place in which the 
offender or person complained against may be. 
Ships in near- Where the jurisdiction of the Consular Court for any purpose 
lying waters, extends to the sea coast, or abuts on or projects into any bay, 
lake, river, or other navigable water, the jurisdiction shall include 
all ships lying or passing off such coast, or in or near such 
navigable water, and all persons on board or for the time being 
belonging to such ships. Service of summonses or other docu- 
ments in legal proceedings under the Act as applied, may be 
made personally, or at the last place of abode, or by leaving 
them on board the ship with the person being, or appearing to 
Seamen's J be, in command. Orders for the payment of seamen's wages, 
wages, penalties, or other sums of money, made against the master or 

owner of a ship may be levied by distress on the ship. 
Application Penalties for which no specific application is provided may 
of penalties. /^ applied either in compensating persons for any wrong or 
damage they may have suffered by the act penalised, or in pay- 
ment of the expenses of the proceedings. Subject to tiiese 
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directions, penalties shall be paid into such fund as may be in 
charge of Her Majesty's representative in the foreign country 
to which the Act is applied, which may correspond with the 
public treasury of a British possession. 

Summary proceedings in respect of offences, or to obtain Summary 
orders for the payment of money, under the applied Act insti- P^«*«ding«» 
tuted in a Consular Court, must be commenced within six months 
after the commission of the offence ; or if both or either of the 
parties happen ** during such time not to be within the jurisdic* 
tion of any Court capable of dealing with the case," then the 
time is limited to ** two months after they both first happen to 
arrive or to be at one time within such jurisdiction.*' 

Documents which the Act requires to be executed in the Proof of 
presence of, or to be attested by, any witness, may be proved by doc^imu. 
the evidence of any person who is able to bear witness to the 
requisite facts, without calling the attesting witness. 

The sections 527, 528, and 529, which deal with the arrest of 
foreign ships which have in any part of the world injured any 
property belonging to the Queen or to any British subjects, when 
the ship is in any port or river in the United Kingdom, or within 
three miles of the coast, have no application to any Court out- 
side the United Kingdom. 

The remaining sections of Part X. apply to legal procedure in 
Scotland. 



IV. 19 & 20 Vict, c, 113. An Act to provide for taking evidence 
in Her Majesty s dotninions in relation to civil and commercial 
matters fending before foreign tribunals. 

By the application of this Act, the judge of the Consular Court Examination 
is empowered to order the examination of witnesses within his by^^SsdS 
jurisdiction — that is to say, British subjects in the country in Court on 
which his Court is established — on the application of a foreign ^^^ Court 
Court in relation to any civil or commercial matter pending 
before it The attendance of persons named in the request, and 
the production of the specified documents, may be compelled by 
order, and disobedience to the order may be punished, according 
to the law administered by the Consular Court 

The application is to be supported by a certificate of the 
Minister, or other diplomatic agent, or if there be none, by 
the Consul General or Consul, of the country from which the 
request emanates, received as such by the Sovereign of the 
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country in which the Consular Court is established * that the 
matter in relation to which the application is made is a civil or 
commercial matter pending before a Court of the country of 
which he is the diplomatic agent or Consul ; and that the Court 
is desirous of obtaining the testimony of the witness to whom 
the application relates. In the absence of such a certificate^ 
however, other evidence of these facts is admissible. 

V. 22 Vict c, 20. An Act to provide for taking evidence in suits 
and proceedings pending before tribunals in Her Majesty s 
dominions in places out of the jurisdiction of such tribunals. 



Examination 
of witnesses 
by Consular 
Court on 
commission 
from any of 
the Queen's 
Courts. 



Provisions 
applicable to 
IV. and V. 



By the application of this Act, the judge of the Consular 
Court is empowered to order the examination of persons who 
are within his jurisdiction — that is to say, British subjects in the 
country in which his Court is established — in accordance with 
the terms of any commission directed to him by any Court 
within the Queen's dominions, or by any other Consular Court, 
for obtaining testimony in any suit pending before such Court. 
The attendance of the persons named in the commission, and 
the production of the documents specified, may be compelled by 
order, and disobedience to the order may be punished, according 
to the law administered by the Court 

Both in the case of this and the preceding statute expenses 
are to be paid to witnesses according to the law administered 
by the Court ordering the examination : 

Persons giving false evidence are to be deemed guilty of 
perjury : 

The right of a witness to refuse to answer questions tending 
to criminate himself is to be governed by the law administered 
by the Consular Court : 

The chief, or only, judge of the Consular Court may frame 
rules and orders for giving effect to the Act and regulating 
procedure under it; and also with regard to all costs inci- 
dental to the examination of witnesses and the remuneration 
of examiners ordered under this or any other Act, including the 
Evidence by Commission Act, 1885 (48 & 49 Vict, c 74, post^ 

p. 74). 

* This is probably the correct interpretation of the section as applied. 
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VI. 22 & 23 Vict c, 63. An Act to afford facilities for the more 
certain ascertainment of the law administered in one part of 
Her Majesty's dominions when pleaded in the Courts of another 
part thereof 

By the application of this Act, the Courts in one part of Her statement of 
Majesty's dominions, and also her Consular Courts, may, in ^Xiy^'f?^' 
action, civil or criminal, depending before them in which it is by Consular 
necessary " to ascertain the law applicable to the facts of the 9°"* *® ^ 

given on 

case as administered in any other part of Her Majesty's application of 
dominions," or by any other of her Consular Courts, remit a ^^ ^Jg^"^'* 
case raising the necessary points of law, for the opinion of such via versd, 
other Court Either party to the action may petition the Court 
whose opinion is to be obtained, to be heard on the argument 
either in person, or by counsel. 

Certified copies of the opinion are to be given to each of the 
parties. When the opinion has been given, either party may 
move the Court before which the action is pending to apply the 
opinion to the facts, or the Court may order the opinion to be 
submitted to the jury with the other facts of the case, as evidence 
of the foreign law stated in it 

Where there is an appeal from the judgment in the action to 
the Queen in Council, or to the House of Lords, the opinion in 
question may be also brought under review if the judgments of 
the Court which pronounced it are reviewable by the tribunal 
which hears the appeal. 

* 

Vn. 23 & 24 Vict. c. 122. An Act to enable the Legislatures of 
Her Majesty s possessions abroad to make enactments similar to 
the enactment of the Act Ninth George the Four thy chapter 
thirty-one^ section eight. 

The recited Act was " an Act for consolidating and amending Power to 
the statutes in England relating to offences against the person " ; cw^^^°' 
and the recited section provided that '* where any person, being Court in 
feloniously stricken, poisoned, or otherwise hurt at any place in ^^^°' 
England, should die of such stroke, poisoning, or hurt upon against the 
the sea or at any place out of England, every offence committed ^^ng in 
in respect of any such case, whether the same shall amount to <*«ath in 
the offence of murder or ^ manslaughter, or of being accessory SSnt^. 
before the fact to murder, or after the fact to murder or man- 
slaughter, might be dealt with, inquired for, tried, determined, 

r 
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and punished in the country or place in England in which such 
stroke^ poisoning, or hurt should happen, in the same manner in 
all respects as if such offence had been wholly committed in 
that country or place." 

The Act gives power to the Legislatures of the Colonies to make 
a similar provision ; but its application to a country where the 
Queen has only jurisdiction by Treaty is a little difficult For 
the words " the Legislature of any of Her Majesty's possessions 
abroad,'' we may have to read, " Her Majesty's representative 
in any foreign country in which Her Majesty has jurisdiction, 
where such representative has had any legislative powers 
conferred upon him " ; and in the majority of cases he has 
power to make rules for the peace, order, and good government 
of the Queen's subjects. On the other hand, by the second sub- 
section of section 5 of the principal Act, Her Majesty in Council 
is to be considered, for the purposes of the applied statutes, as the 
Legislature of the country. The application of the statute 23 & 
24 Vict c, 122, would, if this be the true reading, only give Her 
Majesty power to " legislate " in respect of the offences with 
which the statute deals. Special legislation in the Order in 
Council would therefore be necessary to give the Consular Courts 
jurisdiction in respect of them. 

This course is the one which is adopted in the Orders in 

Council, In Article 56, for example, of the Brunei Order, 

[30 June, special provision is made both for the case contemplated by this 

1890.] statute, and also for those dealt with by the Act of 1849, ^^d 

the Merchant Shipping Act, 1867, sec. 11. 

The article concludes in the following way : 

** (3) The foregoing provisions of this article shall be deemed 
to be adaptations for the purposes of this Order, and of the 
Foreign Jurisdiction Act, 1890, of the following enactments 
described in the First Schedule to that Act (that is to say) : — 

"The Admiralty Offences (Colonial) Act, 1849. 

"The Admiralty Offences (Colonial) Act, i860. 

"The Merchant Shipping Act, 1867, sec. 11. 

" And the said enactments shall, so far as they are repeated and 
adopted by this article (but not further or otherwise), extend 
to Brunei." 
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Vni. 24 & 25 Vict, c, II. An Act to afford facilities for the 
better ascertainment of the law of foreign countries when pleaded 
in Courts within Her Majesty s dominions. 

By the application of this Act the Consular Courts may, in Consular 
any action in which it is necessary, remit a case for the opinion ™u^J^^ 
of a Court in any foreign State with which Her Majesty may opinion of 
have made a convention for that purpose, in order to ascertain ©^ q^^oM* 
the law of that State as to the facts in question. When the of foreign 
opinion of the foreign Court has been received, the Consular *^' 
Court is to apply it to the facts of the case as if it had been 
pronounced by such Court upon a case reserved for its opinion : 
or it may be submitted to the jury with the other facts of the 
case as conclusive evidence of the foreign law therein stated. 

And, vice versdy a Consular Court may be requested by a Court 
in any foreign country with which such a convention exists, 
to give an opinion on a case submitted to it as to the law 
administered by such Consular Court on the facts set out in 
the question : the questions being argued before the Consular 
Court by the parties or their counsel. 

No conventions on the subject have been concluded up to the 
present time. 

IX. 30 6* 31 Vict c, 124, sec. 11. The Merchant Shipping 

Act, 1867. 

By the application of this section, British subjects committing Offences b^ 
any crime or offence on board any British ship, or on board any ^"J^*^ ^ 
foreign ship to which they dp not belong, are to be tried by the board ship. 
Consular Court " which would have had cognizance of such crime 
or offence if committed on board a British ship within the limits 
of the ordinary jurisdiction of such Court." 

X. 37 6* 38 Vict. c. 94, sec. 51. The Conveyancing and Land 

Transfer Act, Scotland^ 1874. 

By the application of this section, the production to any Production of 
notary public of the probate of the will or other testamentary ^^b^^a 
settlement of a person deceased, issued by any Consular Court UeuofwilL 
which has probate jurisdiction, or an exemplification of such 
probate, is " for the purpose of expeding a notarial instrument, 
or otherwise completing .a title to any estate in land or to any 
heritable security " to be held as equivalent to the production of 
^he will or settlement itself. 

F 2 
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XI. 44 6* 45 Vict. c. 6g, An Act to amend the law with respect 
to fugitive offenders in Her Majesty's dominions, and for other 
purposes connected with the trial of offenders. 

Application By the application of this Act, where a person accused of 
off^^S*^^^ having committed an offence in one part of Her Majesty's 
Act ; dominions, or in a foreign country in which Her Majesty has 

?*^ ^' I jurisdiction, is found in another part of her dominions or in a 
Fugitives. foreign country in which she has jurisdiction, he may be appre- 
hended under a warrant and returned to the country from which 
he is a fugitive. 
Wamnt. The warrant, where the offender has escaped frgm the foreign 

country, is to be issued by the Judge of the Consular Court. 
Endorsed The warrant, where the offender has escaped to the foreign 

warrant (s. 3). country, is to be endorsed by the Judge of the Consular 
Court : and such power of apprehending offenders as the Court 
has been invested with may be put in force on this endorsed 
warrant, by the persons to whom the warrant is addressed, or 
by the persons named in the endorsement 
Provisional* The Judge may also issue a provisional warrant " for the 
warrant (s. 4). apprehension of a fugitive who is or is suspected of being in or 
on his way to " the country in which the Court is established, if 
the information is such that he would be justified in issuing a 
warrant if the offence had been committed within that country. 
Her Majesty's representative in the foreign country probably 
has the power conferred on the Governor of a British possession 
of discharging the person apprehended under the provisional 
warrant, notice of its issue being seftt to him by the Judge. 
DeaKng with When the fugitive is apprehended he is to be tried as if he 
fugitive wh«i ^g^g charged with an offence committed in the foreign country. 
*£^5). *" The endorsed warrant being duly authenticated, if the evidence 
raises " a strong or probable presumption that the fugitive com- 
mitted the offence mentioned in the warrant," the Judge is to 
commit him to prison to await his return, and to send a certificate 
of committal to Her Majesty's representative. 

The fugitive is to be informed that he will not be surrendered 
until after the expiration of fifteen days, " and that he has a 
right to apply for a writ of habeas corpus, or other like process." 
A fugitive apprehended on a provisional warrant may be 
remanded from time to time, for not longer than seven days at 
one time, " as under the circumstances seems requisite for 
the production of an endorsed warrant" On the expiration of 
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fifteen days after the fugitive has been committed to prison (or, Retiun of 

when a writ of habeas corpus has been issued by a superior Court), ^£y^t (& 6). 

Her Majesty's representative may, if he thinks just, by warrant 

under his hand order the fugitive to be held in custody by the 

person to whom the warrant is addressed, and to be conveyed to 

the country from which he is a fugitive, " to be dealt with there 

in due course of law as if he had been there apprehended." 

" The governor or other chief officer of any prison " shall, on 
payment of expenses, receive and detain the fugitive for a 
reasonable time at the request of the person to whom the warrant 
is addressed, for the purpose of the proper execution of it 

If a fugitive has been committed to prison by a Consular Discharge if 
Judge, and is not conveyed out of the foreign country within a "^ one*monUi 
month after his committal, " a superior Court " may on the (s. 7). 
fugitive's application order him to be discharged, unless sufficient 
cause is shewn to the contrary. Notice of the intention to apply 
for the discharge is to be given to Her Majesty's representative. 

Where the person accused of an offence and returned to Persons 
the country in which the Consular Court exists, either is notj^^^"™^!^ 
prosecuted there within six months after his arrival, or is cuted to be 
acquitted. Her Majesty's representative may cause him to bef^'^L^ 
sent back free of cost, and with as little delay as possible, to the 
country in or on his way to which he was apprehended. 

The offences to which the Act applies are treason, piracy, and Offences to 
every offence which is punishable in the part of Her Majesty's ™^^^^ g)f 
dominions in which it was committed, of* according to the law 
administered by the Consular Court established in the country 
in which it was committed, " by imprisonment with hard labour 
for a term of twelve months or more, or by any greater punish- 
ment." The question whether the act is an offence or not is to 
be judged solely by this law, and not in any way by the law of 
the country, or by the law administered in the country, where 
the fugitive is apprehended. Where it appears to a superior Discharge of 
Court that the case is trivial, or that the application for the return ^^^^\X^^ 
of the fugitive is not made in good faith, and that it would, or return 
having regard to the distance, to the facilities for communication, ""J^* ^^' '®^' 
and to all the circumstances of the case, be unjust or oppressive 
or too severe a punishment to return the fugitive either at all, 
or until the expiration of a certain period, the Court may 
discharge him either absolutely or on bail, or may order that he 
shall not be returned until after the expiration of a certain 
period, or may make any other order that may seem to it 
just 
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The second part of the Act providing a simpler procedure 
applies only to those groups of British possessions, or foreign 
countries in which Consular Courts have been established, or of 
British possessions and foreign countries combined, " to which, 
by reason of their contiguity or otherwise, it may seem expedient 
to Her Majesty to apply the same," The application is to be 
made by Order in Council, and certain offences may be excepted 
from the application, or it may be otherwise limited, as may be 
deemed expedient. 

In the countries or Colonies included in the group, a magistrate 
is empowered to back a warrant issued for the apprehension of a 
fugitive offender by the proper authority in any other country or 
Colony in the group, and may order his return in custody. He is 
also empowered to issue provisional warrants. In the same 
way, witnesses who are required to give evidence on a trial for 
any offence in one of the countries or Colonies in the g^oup, and 
who are, or are suspected of being, in or on their way to any 
other country or Colony in the group, may be summoned as if 
they were within the jurisdiction of the Court before which the 
trial is taking place, and the summons may be endorsed by a 
magistrate in any other country or Colony in the group. The 
witness, on service of the endorsed summons, and payment or 
tender of a reasonable sum for expenses, must obey the summons ; 
in default he is liable to be tried and punished either in the 
country or Colony in which he was served, or in which the 
summons was issued, according to the law enforced by the 
Court before which he is tried. 

A magistrate may, in the group, order the fugitive to be dis- 
charged out of custody if he is not conveyed out of the country 
or Colony within one month after the date of the warrant order- 
ing his return. Notice of the application is to be given to the 
person holding the warrant, and to the chief of the police where 
the fugitive is in custody. A refusal to grant the order is subject 
to appeal to a superior Court. 

The power to order the free return of a prisoner accused of an 
offence for which he is not prosecuted within six months, or of 
which he is acquitted, remains with the Governor of the Colony, 
or Her Majesty's representative in the foreign country. 

The power to refuse the fugitive's return where the offence 
is trivial, and in the other cases already mentioned, is vested in 
the magistrate or in a superior Court. 

Where two Colonies, or two foreign countries in which 
Consular jurisdiction exists, or a Colony and such a foreign 
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country, adjoin, a person accused of an offence committed on or Boundaiy 
within five hundred yards from the common boundary may be /f^JSf 
apprehended, tried, and punished in either. 

Where an offence is committed on any person, or in respect of Offences, 
any property in any vehicle employed in a journey, or on board /^"^^ 
any vessel employed in a navigable river, lake, canal, or inland 
navigation, the person accused may be tried in any British 
possession, or by the Consular Court in any foreign country, 
through a part of which the vehicle or vessel passed in the course 
of the journey during which the offence was committed ; " and, 
where the side, bank, centre, or other part of the road, river, 
lake, canal, or inland navigation along which the carriage, cart, 
vehicle, or vessel passed in the course of such journey or voyage 
is the boundary of any British possession," or of any country in 
which there is a Consular Court, the offence may be tried in the 
possession or country of which it is the boundary. The section 
does not authorize the trial of persons who are not British 
subjects, where it is not shown that the offence was committed 
in a British possession. 

The trial of the offence of false swearing or giving false Trial of false 
evidence for the purposes of the Act may take place in thef]^^°*^ 
country or Colony where the offence was committed, or where 
the evidence was used. 

Where the Act provides for the place of trial of a person offence 
accused of an offence, the offence is to be deemed, for all deemed to be 

. committed in 

purposes, to have been committed in the place where it may place of trial 
be tried ; and sentence is to be passed accordingly. But if the J*- ^3)- 
offence is not punishable by the law administered by the Court 
where the trial takes place, sentence is to be passed as nearly 
as possible corresponding to the punishment which would 
have been inflicted according to the law of England. [Courts 
(Colonial) Jurisdiction Act, 1874, 37 & 38 Vict c 27.] 

A Court in which a warrant is endorsed, or an accused person Issue of 
can be tried under the Act, has the same power to issue aj^jjl^^^j^ 
warrant to search for property alleged to have been stolen, or (s. 24). 
otherwise unlawfully taken by the accused, or otherwise to be 
the subject of the offence, as if the property had been stolen or 
the offence had been wholly committed within the jurisdiction of 
the Court. 

A fugitive or a prisoner may be conveyed by sea from one Removal of 
place to another in pursuance of this Act, either \ti a vessel ^^^^^ 
belonging to Her Majesty or to any British subject ; and legal 
custody is deemed to continue throughout the voyage. All the 
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provisions of the Act relative to escape apply to escapes during 
the voyage. 

The signed endorsement of a warrant is sufficient authority to 
the person named in the endorsement, and to those to whom it 
was originally directed, and also to every constable, to execute 
the warrant in the place over which the person endorsing has 
authority or jurisdiction. 

The authority who signs the warrant may, on tender of the 
reasonable expenses, order the master of a ship belonging to a 
British subject, to afford passage and subsistence for prisoners 
under the Act, and the persons who have them in custody, and 
also for witnesses subpoenaed under the Act The master is 
subject to a penalty of £$0 for refusal to comply with the order : 
he is, however, not compelled to receive more than one prisoner 
for every hundred tons of the ship's registered tonnage, or more 
than one witness for every fifty tons. 

Such particulars as the Board of Trade may require are to be 
endorsed upon the agreement of the ship. 

If the prisoner is not in the custody of any person, the master 
is to hand him over to a constable on arrival in port 

An escaped prisoner may be retaken in the country or Colony 
to which he escapes as if he had been originally taken into 
custody there. 

The offences of escaping or attempting to escape, or of aiding 
or attempting to aid an escape, by breach of prison or otherwise, 
may be tried either in the country or Colony — 

{a) from which the prisoner is being removed : or 

(b) to which he is being removed : or 

(c) to which he escapes : or 

(d) in which he is found. 

Depositions may, for the purposes of the Act, be taken in the 
absence of a person accused of an offence ; and may, if duly 
authenticated, be received in evidence in proceedings under the 
Act ; but they are not to be used in evidence upon the triaL 

The jurisdiction to hear a case and commit a fugitive to prison 
to await his return is to be exercised — 

(i) In England, by the chief magistrate of the Metropolitan 
Police Courts, or one of the other magistrates of the Metropolitan 
Police Court at Bow Street ; and 

(2) In Scotland, by the sheriff or sheriff-substitute of the 
County of Edinburgh ; and 

(3) In Ireland, by one of the police magistrates of the Dublin 
metropolitan police district ; and 
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(4) In a British possession, or in a foreign country in which 
the Queen has jurisdiction, and to which the Act has been 
applied, by any judge, justice of the peace, or other officer 
having the like jurisdiction as one of the Bow Street police 
magistrates ; or by such other Court, judge or magistrate as may 
be from time to time provided, in a possession by an Act or 
ordinance of the Legislature of that possession, in a foreign 
country, by Order in Council. 

The Queen has power by Order in Council (Her Majesty in Power to 
Council standing in the place of the Legislature of a possession), ^akeOrfsrs 
the Order being laid before Parliament in the usual way — in Coundl 

(i) To define the offences committed in a foreign country to ^^* ^*' ^^'' 
which the Act, or any part of it, shall apply : 

(2) To determine the Court or Judge or other person by whom 
the jurisdiction under this Act is to be exercised in a foreign 
country, and the manner of its exercise : 

(3) To regulate all questions of payment of costs incurred in 
carrying the Act into execution : 

(4) To give general directions for carrying the Act into execu- 
tion in any foreign country in which she has jurisdiction. 

In the case of offences committed at sea, or which are triable OflFences at 
in several parts of the Queen's dominions or in foreign countries ^^^e*^*^^* 
in which she has jurisdiction, the necessary warrant may be Courts 
issued from any part or country, in which the accused can be ^^- 33-35)- 
tried, if he happen to be there, and the fugitive is to be returned 
there, although there is jurisdiction to try him in the place where 
he is apprehended ; unless a Secretary of State in the United 
Kingdom, the Governor of a British possession, or Her Majesty's 
representative in a foreign country, according to where the 
fugitive is apprehended, is satisfied that under all the circum- 
stances of the case it would be more conducive to the interests 
of justice for the fugitive to be tried where he was apprehended. 
In such case the warrant shall not be executed. 

And conversely if, in such cases, the accused is in custody, a 
superior Court, and also the authorities mentioned above, accord- 
ing to where he may be in custody, may direct the removal of 
the prisoner to some other part of Her Majesty's dominions, or 
of the foreign country, where the offence is also triable, if it 
would be more conducive to the interests of justice that the 
prisoner should be tried there. The warrant for removal is to 
be in all things treated as if it were a warrant for the return of 
a fugitive. 

The Act applies generally to escaped convicts. s. 34. 
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Xn. 48 6*49 Vict c. 74. An Act to amend the law relating to 
taking evidence by commission in India and the Colonies^ and 
elsewhere in Her Majesty's dominions. 

By the application of this Act, where in any civil proceeding 
in an English Court an order for the examination of any 
witness has been made, and a commission for his examination is 
addressed to any Court or Judge in India, the Colonies, or any 
foreign country where the Queen has jurisdiction, the Court or 
Judge may nominate some fit person to take the examination. 

In criminal proceedings, where a mandamus or order for 
examination of a witness is addressed to any Court or Judge in 
India, the Colonies, or any foreign country where the Queen has 
jurisdiction, the Court or Judge may nominate any Judge of the 
Court or of an inferior Court, or magistrate within the jurisdic- 
tion of the Court, to take the examination. 

And in both cases the depositions or examinations so taken 
shall be of the same effect as if they had been taken by the 
Court or Judge to whom the commission or other order was 
addressed. 

The "Evidence by Commission Act, 1859" (22 Vict. c. 20: 
see antCy p.64), is to apply to proceedings under this Act 

The examination is to be conducted in all respects according 
to the law in force at the place, or to the law enforced by the 
Court, where the examination is conducted ; and it is to be as 
effectual for all purposes as if the witness had been examined on 
oath before a person duly authorized to administer an oath in 
the Court ordering the examination. 

General These Acts, which the Queen is empowered by section five to 

applied Acts, extend to the Consular Courts by Order in Council, will be seen 
to be of two kinds: those relating to procedure which have 
been passed from time to time to facilitate the progress of actions 
by removing some of the ^difficulties which the jurisdictional 
limit imposes ; and those relating to jurisdiction in respect of 
crimes committed out of this limit. The practical result of their 
application is to bring the powers of a Consular Court up to the 
level of those of a Colonial Court 
The section seems to bear out the point to be hereafter 
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examined, that from the general incorporation of English common past^ p. 98. 
and statute law by Order in Council are necessarily excluded 
all laws which are extra-territorial in their nature. If it were not 
so, these statutes would come within the general incorporation. 
The section, however, makes special provision with regard to 
certain extra-territorial statutes which are in more common use. 

The peculiar form of words used in the second sub-section, 
with the unfortunate *' colonial " reference, is obviously inserted 
in the Act to enable the necessary changes in the words of the 
statutes to be made. 

A very grave question arises as to whether the grant of juris- 
diction in the Treaties warrants the application of some of the 
enactments; but this may be reserved for consideration at a 
later stage of the enquiry. 

The schedule, curiously enough, is not exhaustive of the Acts . 
which the Queen may apply to her Consular Courts. In certain included m 
statutes which, like those in the schedule, have an extra-territorial 
application, special power is given to extend their application to 
Courts acting under the Foreign Jurisdiction Act. 

By the "Colonial Courts of Admiralty Act, 1890," 53 & 54 ^^ . , 
Vict c 27, sec. 12, that Act may be extended to the Consular jarisdiction. 
Courts, the effect of the order being to give them Admiralty in 
lieu of Vice- Admiralty jurisdiction. 

By the "Colonial Prisoners Removal Act, 1884," 47 & 48 -^ ^ . 
Vict. c. 31, sec 15, that Act may be extended to the Consular prisoners and 
Courts. f^"^ 

This Act is " to make further provision respecting the removal 
of prisoners and criminal lunatics from Her Majesty's posses- 
sions out of the United Kingdom." By its application, where 
prisoners are undergoing sentence of imprisonment in a foreign 
country in which there ar« Consular Courts, they may be removed 
to any British possession or. to the United Kingdom to undergo 
the sentence or the residue thereof, if it appears — 

(a) That it is likely that the life of the prisoner will be en- conditions of 
dangered or his health permanently injured by further imprison- je"i<>^ 
ment in the foreign country ; or 

(d) That the prisoner belonged, at the time of committing the 
offence, to the Royal Navy or to Her Majesty's r^ular military 
forces ; or 
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(c) That the offence was committed wholly or partly beyond 
the limits of the foreign country ; or 

{d) By reason of there being no British prisons in the foreign 
country in which the prisoner can properly undergo his sentence, 
or otherwise, the removal of the prisoner is expedient for his 
safer custody or for more efficiently carrying his sentence into 
effect ; or 

(e) That the prisoner belongs to a class of persons who, under 
the law administered by the Consular Court in the foreign 
country, are subject to removal under this Act 

A Secretary of State, or the Government of the possession 
to which a prisoner has been removed, may order him to be 
returned to the foreign country for the purpose of undergoing the 
residue of his sentence, or for the purpose of being dischai^ed. 
In other cases, when discharged at the expiration of his sentence, 
the prisoner is entitled to be sent free of cost to the foreign 
country from which he was removed, except in case (6) above. 

The Queen in Council may make regulations for the removal, 
return, and discharge of prisoners under the Act They may 
provide for varying the conditions of a sentence of imprisonment 
where they differ from the conditions of a sentence in the pos- 
session to which the prisoner is removed, with a view to bringing 
the sentence more into conformity with those conditions ; but a 
prisoner is not to undergo an imprisonment of longer duration 
than his actual sentence. And if the conditions of a sentence 
would become more severe in consequence of the removal, a 
Secretary of State may remit a portion of the imprisonment so 
as to equalize the conditions. 

The " removing authority " is a Secretary of State acting with 
the concurrence of Her Majesty's representative in the foreign 
country from which, and of the Government of the possession to 
which, the prisoner is removed. 

Both the removal and return are to be by warrant directing 
the manner in which, and the persons by whom, they are to be 
carried out. 

A removed prisoner is to be dealt with as if his conviction 
had taken place and his sentence had been pronounced in the 
possession to which he is removed. 

If a prisoner in custody under this Act escapes out of custody, 
he may be retaken in the same way as prisoners may be retaken 
by the law of the country to which he escapes. 

The offences of escaping or attempting to escape, and aiding 
or attempting to aid a prisoner to escape, may be tried in the 
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British possession or foreign country to or from which the 
prisoner is being removed or returned, in which he escapes, or 
in which he is found : the offence is to be deemed an offence 
according to the law administered by the Court where the 
offence is tried. 

The provisions of the Act are to apply to persons in custody Application 
as criminal lunatics. ^ ^ rlmovaUf 

Where a Secretary of State, or Her Majesty's representative criminal 
in the country from which, or the Government of the British l^^ojf 
possession to which, the criminal lunatic was removed, considers 
that he has become sufficiently sane to be tried for the offence, 
and requires him to be returned for trial to the foreign country 
from which he was removed, he shall be returned there in custody 
as if he had been arrested under a warrant on a charge for the 
offence. 

The expression " criminal lunatic " means a person detained 
in custody by reason of his having been charged with an offence, 
and either found to have been insane at the time of such offence, 
or found, or certified, or otherwise lawfully proved to be unfit on 
the ground of his insanity to be tried for the same, and includes 
a person convicted of an offence and afterwards certified or 
otherwise lawfully proved to be insane. 



6. That persons chained with offences cognizable by a Con- Principal Act. 
sular Court may be sent, by warrant, under the hand of the power to send 
person having authority from Her Majesty in that behalf, for ^^^ ^^ 
trial to any British possession for the time being appointed in offences for 

tnal to 

that behalf by Order in Council. The Court in the possession Colony, 
specified in the Order, or, if none is specified, the Supreme 
Criminal Court .of that possession, is to try the offence, and on 
conviction to punish the offender as if the offence had been 
committed within the jurisdiction of that Court. 

Before the accused is sent for trial he may tender before the Evidence. 
Consular Court any competent witness whose evidence he deems 
material to his defence, and whom he alleges he is unable to 
produce at the trial in the possession. 

The witness is to be examined and cross-examined as if he 
had been produced at the trial, his evidence is to be reduced 
into writing, and transmitted to the Court in the possession 
certified under the seal of the Court or signature of the Judge. 
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The evidence is to be received by the Court in the possession 
according to the law and practice of that Court, as if the witness 
had been examined at the trial. 
Punishment. Notwithstanding the above provisions as to the punishment of 
the offender according to the law administered by the Court in 
the possession, it is provided that that Court " shall admit and 
give effect to the law by which the alleged offender would have 
been tried by the British Court in the foreign country in which 
the offence is alleged to have been committed, so far as that law 
relates to the criminality of the act alleged to have been com- 
mitted, or the nature or degree of the offence, or the punishment 
thereof, if the law differs in these respects from the law in force 
in that British possession." 

The sixth section does not affect any law by which an offence 
committed out of the Queen's dominions may be tried and 
punished within the dominions. 

The section, as has been already pointed out, is not operative 

until an Order in Council designates the possession to which 

persons may be deported. 

8. 7. 7. That the place of punishment of persons convicted before a 

toplacc^f "* Consular Court is also to be subject to directions given in the 

punishment Order in Council. The conviction and sentence are to be of the 

of persons 

convicted. same force in the place in which the sentence is earned out as if 

they had been pronounced by a competent Court of that place, 
s. 8. 8. That where an Order in Council authorizes a Consular 

deportetion Court to order the removal or deportation of any person, the 
orders. removal or deportation, and any detention for the purposes 

thereof, according to the provisions of the Ordor, are to be con- 
sidered as lawful as if the order of the Court were to have effect 
wholly within its jurisdiction, 
s. 9. 9. That the Queen in Council may confer on "any Court in 

aai^i' juris- ^^y British possession, or held under the authority of Her 
B^^Ush cT rts Majesty," any jurisdiction, civil or criminal, original or appellate, 
incases which may lawfully be conferred by Order in Council on any 

Act. British Court in any foreign country : and may make all necessary 

provisions and regulations respecting the same, 
s. la 10. That the Queen may revoke or vary any Order in Council 

made under the Act 
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11. That every Order in Council made under the Act shall be s. ii. 
laid before both Houses of Parliament forthwith after it is made ; i^id before 
or if Parliament is not in session, forthwith after the commence- Parlia°^«nt. 
ment of the next session, "and shall have effect as if it were 
enacted in this Act/* 

12. That if any Order in Council " is in any respect repugnant s. 12. 

to the provisions of any Act of Parliament extending to HerojJ^j^in 
Majesty's subjects " in the foreign country to which the Order Comicil 
applies, or to any regulations made under the authority of such repugnancy, 
an Act, or having in that country the force and effect of such an 
Act, the Order is to be read subject to that Act or regulation, 
and shall be void to the extent of such repugnancy. But unless 
it is repugnant to such an Act or regulation, it is not to be deemed 
void " on the ground of repugnancy to the law of England." 
This section has already been considered. ante^ p. 34. 

13. That proceedings against persons "for any act done ins-'S:. 

, . Provisions/or 

pursuance or execution, or mtended execution, or " m respect protecting 
of any alleged neglect or default in the execution," of this Act J^l^^dic ^""^ 
(or of any of the repealed Acts), or of any Order in Council ^^* 
made under it, or of any jurisdiction which Her Majesty has in 
foreign countries " by Treaty, capitulation, grant, usage, suffer- 
ance, or other lawful means," shall not be instituted — 

{a) In any Court within Her Majesty's dominions, unless it is 
commenced within six months after the act, neglect, or default 
complained of ; or, where the cause of action arose out of the 
dominions, within six months after the parties to the proceeding 
have been within the jurisdiction of the Court in which it is 
instituted ; or, in case of a continuing injury or dams^e, within 
six months after the ceasing thereof : 

{b) In any Consular Court, subject to the additional proviso 
that the cause of action arose within its jurisdiction. 

In such a proceeding, tender of amends before it was com- 
menced may be pleaded in lieu of or in addition to any other 
plea. In case of tender of amends, whether before or after suit, 
if the plaintiff does not recover more than the sum tendered, the 
defendant is to be entitled to taxed costs, as between solicitor 
and client, as from the time of the tender. This provision is 
not to affect costs on any injunction in the proceeding. 



8o 



EXTERRITORIALITY. 



s. 14. 

JnrisdictioD 
over ships in 
certain 
Eastern seas. 



s. 15. 

Subjects of 
Indian 
princes. 

(/:/«/, p. 154. 

s. 16. 
Definitions. 



8. 17. 

Power to 
repeal or 
revoke two 
Acts. 



s. 18. 
Repeal of 
6 & 7 Vict 
c. 94, 28 & 29 
Vict. c. 116, 
29 & 30 Vict. 
c. 87, 38 & 39 
Vict c. 85, 
41 & 42 Vict, 
c. 67, and 
other Acts. 



14. That the Queen in Council may make laws for the govern- 
ment of her subjects on board ships within one hundred miles 
from the coasts of China or Japan, " as fully and effectually as 
any such law might be made by Her Majesty in Council for the 
government of Her Majesty's subjects being in China or Japan." 

15. That where an Order in Council under the Act ejctends 
to persons enjoying Her Majesty's protection, that expression 
shall include all subjects of the several Princes and States in 
India. 

16. That in the Act— 

The expression "foreign country" means any country or 
place out of Her Majesty's dominions ; 

The expression " British Court in a foreign country " means 
any British Court having jurisdiction out of Her Majesty^'s 
dominions in pursuance of an Order in Council, whether made 
under any Act or otherwise ; 

The expression "jurisdiction " includes power. 

17. That two Acts mentioned in the second schedule may be 
revoked or varied by Order in Council. 

These two Acts are of that class to which reference has already 
been made, by which the laws in force in certain Colonies are 
extended in their application to British subjects in adjacent 
territories. 

The Acts in question are — 

24 6* 25 Vict ^. 31 : "For the prevention and punishment of 
offences committed by Her Majesty's subjects within certain 
territories adjacent to the Colony of Sierra Leone." 

26 & 27 Vict r. 35 : "For the prevention and punishment of 
offences committed by Her Majesty's subjects in South Africa.* 

18. That the Acts mentioned in the third schedule are 
repealed. 

In addition to the old Foreign Jurisdiction Acts of 1843, 1865, 
1866, 1875, and 1878, which are consolidated by the new Act, the 
following Acts are repealed : — 

20 6* 21 Vict c,y$: "To confirm an Order in Council concern- 
ing the exercise of jurisdiction in matters arising within the 
Kingdom of Siam." 

33 &* 34 Vict c, 55 : "To vest jurisdiction in matters arising 
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within the dominions of the Kings of Siam in the Supreme Court 
of the Straits Settlements." 

39 & 40 Vict c. 46, sees. 4 6* 6, whereby the subjects of^>?j/,p. 154. 
certain Indian princes were made amenable to certain Orders in 
Council. 

Orders in Council issued in pursuance of any of the repealed Existing 
Acts which were in force on the 4th August, 1890, are to con- coimciL* 
tinue in force until altered or revoked by the Queen in Council ; 
and Orders referring to any repealed Act are to be construed as 
referring to the corresponding enactment of the Consolidation 
Act 



VIII. 

The Special Forms of the yurisdiction. 

The Act of Parliament gives powers to the Sovereign with 
regard to the exercise of her foreign jurisdiction in very general 
terms. We have now to examine the special forms of it which 
the Sovereign has acquired by different Treaties. 

For very obvious reasons the grants in the different Treaties 
are never identical. This remark applies even to the Treaties 
with C^iina and Japan, which were both negotiated by the Earl 
of Elgin j n the same year, j2i2.- For convenience of reference 
the jurisdiction clauses of the several Treaties have been set 
out in full at the end of the volume. For our present purpose it 
is necessary only to refer to the broad principles contained in 
them. 

The cases which are dealt with in the Treaties are chiefly the 
following : 

Criminal jurisdict ion. 

>y subjects against subjects. 

2. Crimes by subjects against nationals. 

3. Crimes by subjects against foreigners. 

4. Crimes by nationals against subjects. 

5. Crimes by foreigners against subjects. 
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Civil furisdicHofL 

6 Action brought by a subject against a subject. 

7. Action brought by a national against a subject 

8. Action brought by a foreigner against a subject. 

9. Action brought by a subject against a national 
ID. Action brought by a subject against a foreigner. 



The term '* national" is used to denote a subject of the 
country in which the Treaty rights are acquired : 

" subject," to denote a subject of the Queen : 

*' foreigner," to denote a subject or citizen of a third Power. 

The method of dealing with these cases varies, as I have said ; 
but some attempt at collating the principles may be made. 

Taking complete cession or conquest of territory, the case in 

which the sovereign jurisdiction over subjects, foreigners and 

nationals alike, is absolute and unlimited, as the starting point, 

the next degree of foreign jurisdiction is to be found in a " pro- 

Protection | tected " S tate^ In this case there is usually complete cession of 

includes 
cession 



Cession of 
territoiy. 






of jurisdiction without cession of territory. It may, and generally 
jurisdiction. I ^q^ embrace subjects, foreigners, and nationals ; thus, in the 
agreement with the Barolongs,.in South Africa, the Chief of the 
people says, " I give the Queen to rule in my country over white 
men and black men " ; and after defining the several powers he 
concludes, ''and effectually to confirm the government and 
authority which I give to the Queen by this agreement." 

Passing from protection in its various degrees, all of which 

include some jurisdiction over others than subjects of the 

protecting States, we come to exterritoriality in its various 

degrees, which is practically confined to the subjects of the 

country acquiring the rights by Treaty; jurisdiction over 

foreigners being incidental only, and limited to cases in which 

one of the parties at least is a subject 

i This indeed gives us the fundamental principle of ex- 

i^ \ territoriality, which is that thp Hpff>nHant'<^ nati onality is in all 

•^^^^^^J^6ases to determine the law to be applied to the case, and the 

judge who is to apply it The grant in its broadest form is 

" jurisdiction over the persons and property of British subjects ; *' 

but it is not accurate to assume this as the general definitioa 
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Under the simple and common form, all crimes by British 
subjects are to be tried, and all civil actions against British 
subjects are to be adjudicated upon, by the British authorities. 
And conversely, all crimes by nationals committed, against 
British subjects, and all civil actions by British subjects against 
nationals, remain within the jurisdiction of the national Courts. 

The question how far foreigners are affected by this and other 
forms of the grant is a little complicated, and will be best con- 
sidered.separately. 

There are two varieties of this common form. 

The first, of which however the Tongan Treaty seems to h6 Variations in 
the only example, recognises the existence of the laws of the r "^^tion"' 
country wherein the rights are exercised. Thus, where thel°^"*^*^* 
offence charged is a crime both by the laws of England and oi 
Tonga, the party charged may elect whether he will be tried by 
the British or by the Tongan Court 

The second variety provides for the presence in Court of some^jpfiei^ — 
official of the nationality of the plaintiff or prosecutor to watch jf^^^S^^** 



the case. The powers of this official are variously defined in the 
Treaties : in that with Corea he is to be allowed to attend the 
hearing, and to be treated with the courtesy due to his position ; 
and further he is to be allowed '' whenever he thinks it necessary, 
to call, examine, and cross-examine witnesses, and to protest 
against the proceedings or decision." This, I think, is the most 
extended instance of his power ; as a rule, as in the Kashgar and 
Yarkund Treaty, it is limited to a protest against the decision ; 
there the British representative, '' if he considers that justice has 
not been done," may represent the matter to the Ameer, who may 
order the case to be retried. 

In the second form, of exterritoriality, the official of thelSeoond form, 
plaintiffs, or prosecutor's, nationality becomes a judge ; and weipyaintiff's 
come to what are known as mixed Courts, which have jurisdiction Cf ^°"«J*r * 
over cases in which one of the parties is a national and the other [~ 
a subject Thus in the old Treaty with Burmah it was declared 
that ''civil cases between Burmese subjects and registered British 
subjects shall be heard and finally decided by a mixed Court, 
composed of the British Political Agent, and a suitable Burmese, 
officer of high rank." Disputes between British subjects are in/ 
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this case usually put within the sole jurisdiction of the British 
authorities, 

[The mixed I Where the foreign community has attained to considerable 
difijensions, the mixed Courts of different nationalities may be 
iouim to be merged, by consent of the Governments interested, 
into one permanent tribunal, of which the bench is composed of 
both native and foreign Judges. Each nationality may or may 
not be represented on the bench of Judges according to the 

/terms of the mutual agreement. The mixed Courts of Egypt 
are constructed on this principle. 



Egypt do not 
oust the lurift- 
diction of the 
Consuls in 
ordinary crim 
inal matters, 

cf.posU pp. 
204,207.] 
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In the third form the local sovereignty obtains still further 
recognition? 'ine mixed Court is to administer the national 
law, and its sentences are to be executed by the Sovereign of 
the country. Curiously enough, this form of jurisdiction seems 
to be reserved for cases in which a national is not concerned. 
Thus, by the old agreement with Borneo, crimes by British 
subjects were to be tried by a mixed Court ; but disputes between 
British subjects, or between British subjects and the subjects of 
any other Power, were to be tried by a mixed Court " according 
to the customs of Borneo,'^ ''and the Sultan will receive the 
sentences and carry them out" 

And similarly in the Treaty with Kashgar and Yarkund, 
except as is otherwise provided by clauses (tf) {S) and (r) of 
Article VIII., civil and criminal cases in which either of the 
parties is a Mahomedan are kept within the jurisdiction of the 
Courts of the Ameer ; and if neither party is Mahomedan, and 
one party is a British subject and the other a foreigner, the case 
may with the consent of the parties be tried by the British 
representative ; but in the absence of such consent, the juris- 
diction of the Ameer's Courts remains intact 

Briefly, then, between a Colony and an absolutely independent 
x:ountry, there are the following intermediate states : 

1. Countries under protection ; 

2. Countries which have surrendered all judicial jurisdiction 
over the persons and property of subjects of other 
countries ; 

3. Countries in which this surrender is only partial, the 
sovereignty being retained in the mixed Courts ; 
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4. Countries in which this surrender is special, jurisdic- 
tion over many cases in which the subjects of 
other Powers are concerned being retained. 
The second, as I have said, is the common case, and it requiresr 
careful consideration. I propose presently to examine what such 
a grant of jurisdiction involves ; but it is important in the first 
place to examine the terms in which the g^ant is described, 
because the Treaties do not— except in the simple ones with 
Tajoura and Zaila, in which the surrender of Qritish subjects to/«v/, p. 219. 
their own laws in criminal cases is stated in so many words — 
express the g^ant in very simple language. 
By way of illustration we may examine the wording of the "^Jf"? '^ 

,_ . 1 ▼ which 

Treaty with Japan. common form 

— - «. ai^ 1. .^1 f ^^^ ^^ IS grantecL 



Addenda to page 84. 



Line 10, after **.... on this principle," imert, 

They administer the national law, thus introducing the third 
form of the jurisdiction. 

Line 14, qfUr "curiously enough," insert, 

in cases in which the national law has not received the direct 
recognition of the Powers, 



The examination of this clause brings to mind a statement On the 
commonly current where such matters are discussed, that Treaties of Traiti«^ 
are not to be strictly construed as if they were legal documents. 
In his judgment in Maltass v. Maltass (i Robertson's Ecclesias- 
tical Reports, at p. 76), Dr. Lushington said, " Now, in the con- 
struction of Treaties of this description, we cannot expect to find 
the same nicety of strict definition as in modem documents, 
such as deeds, or Acts of Parliament; it has never been the 
habit of those engaged in diplomacy to use legal accuracy, 
but rather to adopt more liberal terms. I think, in construing 
these Treaties [the Turkish Capitulations], we ought to look at 
all the historical circumstances attending them, in order to 
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this case usually put within the sole jurisdiction of the British 
authorities, 
[The mixed I Where the foreign community has attained to considerable 
difijensions, the mixed Courts of different nationalities may be 
iouim to be merged, by consent of the Governments interested, 
into one permanent tribunal, of which the bench is composed of 
both native and foreign Judges. Each nationality may or may 
not be represented on the bench of Judges according to the 

(terms of the mutual agreement. The mixed Courts of Egypt 
are constructed on this principle. 
I :~"':_v:""' i ^^ ^® third form the local sovereignty obtains still further 

recognition! 'ine mixed Court is to administer the national 
law, and its sentences are to be executed by the Sovereign of 
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one party is a British subject and the other a foreigner, the case 
may with the consent of the parties be tried by the British 
representative ; but in the absence of such consent, the juris- 
diction of the Ameer's Courts remains intact 

Briefly, then, between a Colony and an absolutely independent 
x:ountry, there are the following intermediate states : 

1. Countries under protection ; 

2. Countries which have surrenderedall judicial jurisdiction 
over the persons and property of subjects of other 
countries ; 

3. Countries in which this surrender is only partial, the 
sovereignty being retained in the mixed Courts ; 
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4. Countries in which this surrender is special, jurisdic- 
tion over many cases in which the subjects of 
other Powers are concerned being retained. 
The second, as I have said, is the common case, and it requiresr 
careful consideration. I propose presently to examine what such 
a grant of jurisdiction involves ; but it is important in the first 
place to examine the terms in which the g^ant is described, 
because the Treaties do not— except in the simple ones with 
Tajoura and Zaila, in which the surrender of Qritish subjects toA'^/i p* 219. 
their own laws in criminal cases is stated in so many words — 
express the grant in very simple language. 
By way of illustration we may examine the wording of the *rj™» "* 

. which 

Treaty with Japan. common form 

(a) All questions in regard to rights, whether of property or " ^"* ' 
person, arising between British subjects in Japan shall be subject '^'» P* *37« 
to the jurisdiction of the British authorities. 

In this provision civil jurisdiction only is granted, though it is ^^^ ^ 
often assumed to cover criminal jurisdiction as well An assault, 
for example, committed by Smith on Jones appears to many to 
be a *' question in regard to the right of the person " whether it be 
examined into in the action of '' Jones versus Smith," or in the 
proceeding, " The Queen, on the prosecution of Jones, verstis 
Smith.'' But in the latter case the question does not arise 
between Jones and Smith, but between the Queen of Elngland — 
in Japan, by permission of the Emperor of Japan — ^and Mr. 
Smith. 

The examination of this clause brings to mind a statement On the 
commonly current where such matters are discussed, that Treaties of Traiti(»r 
are not to be strictly construed as if they were legal documents. 
In his judgment in Maltass v. Maltass (i Robertson's Ecclesias- 
tical Reports, at p. 76), Dr. Lushington said, " Now, in the con- 
struction of Treaties of this description, we cannot expect to find 
the same nicety of strict definition as in modem documents, 
such as deeds, or Acts of Parliament; it has never been the 
habit of those engaged in diplomacy to use legal accuracy, 
but rather to adopt more liberal terms. I think, in construing 
these Treaties [the Turkish Capitulations], we ought to look at 
all the historical circumstances attending them, in order to 
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ascertain what was the true intention of the contracting parties, 
and to give the widest scope to the language of the Treaties 
in order to embrace within it all the objects intended to be 
included." 

How far can this doctrine be pressed ? 

An example of a proper application of it occurs in the case of 
Hart V. Gumpach (Law Reports, 4 Privy Council Cases, p. 439). 

posty p. 254. This article in the Treaty of Tientsin was held to include actions 
for libel. But actions for libel involve questions in r^ard to 
rights to reputation. It would be palpably absurd to contend 
that the parenthesis, "whether of property or person," excluded 
reputation. But though in the construction of words some laxity 
may possibly be allowed, in the application of first principles 
some strictness may at least be contended for. It seems im- 
possible therefore to stretch these words so as to cover the grant 
of criminal jurisdiction over British subjects. 

Criminal {V) Japanese guilty of crimes towards British subjects are 

juri ic on. amenable to the laws and Courts of Japan. 

" British subjects who may commit any crime against Japanese 
subjects, or the subjects or citizens of any other country," are 
amenable to the laws of Great Britain, and are to be tried by 
the British Consul or other duly appointed officer. 

Here again is a curious point of drafting; crimes by one 
British subject against another are included in the expression, 
" any crime against Japanese subjects, or the subjects or citizens 
of any other country." This however is sufficient, the question 

cf, ante^ p. 20. involved being jurisdiction over British subjects, and not protec- 
tion of them ; and it affords another good example of Dr. 
Lushington's principle that Treaties are not to be construed 
with too great precision. 

Reconciliation {c) Reconciliation is to be attempted by the British Consul 

in civil 

disputes. both where a British subject "has reason to complain" of a 
Japanese, and where a Japanese '^ has reason to complain " of a 
British subject. Failing reconciliation, the Consul and the 
Japanese authorities '' may together examine into the merits of 
the case, and decide it equitably." 

It is not clear whether the complaint referred to must be of a 
civil or of a criminal nature. Presumably the article refers to 
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civil questions only, as the matter in dispute is to be decided 
"equitably." 

The clause is evidently a relic of the old General Regulations <f. anu^ p. 25. 
for China issued by proclamation of the British Plenipotentiary 
in 1843 — ^that is, after the Treaty of Peace of Nanking concluded 
in 1842. The Xlllth regulation dealt with " disputes between 
British subjects and Chinese," the expression "has reason to 
complain " being used. The criminal side of the regulation is 
omitted in the article as it stands in the Treaty. 

{d) In the last clause civil questions are also dealt with, Absconding 
"failure to discharge debts incurred," and also "fraudulent 
absconding." This would seem to refer only to judgment 
debtors and bankrupts. 

This disposes of cases i to 4 of the criminal jurisdiction, and cf, p. 81. 
cases 6, 7, and 9 of the civil jurisdiction. 



IX. 

The Jurisdiction as it Affects Foreigners. 

We may now proceed to consider the question as it affects 
foreigners. Where there is one exterritorial Treaty, there are 
generally several. The rights accorded to one State are usually 
accorded to others. In Japan, for example, there are sixteen 
Treaty Powers. But even in Japan it is possible to imagine a 
foreigner with whose Government there is no Treaty. Under the 
old system of factories, out of which the more modem jurisdiction A subject of i 
of the Consuls was evolved, foreigners were supposed to be under power is ^ 
the protection of the factory in which they traded, and took a subject to 

. ^ J J 1 native juns* 

fictitious nationality from it "I remember perfectly well," diction, 
said Sir William Scott, in the case of " The Indian Chief'' (3 protStoi 
Robinson's Admiralty Reports, at p. 31), "in the later case of 5^^,^j 
Mr. Constant de Rubecque, it was the opinion of the Lords, that 
although he was a Swiss by birth, and no Frenchman, yet if he a different 
had continued to trade in the French factory in China, which he S^fe^tori^^ 
had fortunately quitted before the time of capture, he would 
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have been liable to be considered as a Frenchman." " It is to be 
remembered, that wherever even a mere factory is founded in 
the eastern parts of the world, European persons trading under 
the shelter and protection of those establishments are conceived 
to take their national character from that association under 
which they live and carry on their commerce." But the factories 
have passed away, and with them the protection of foreigners 
The Treaty which sprang out of it. At the present time it is perfectly 

protection . , • r^ i . «. « - i 

does not certam that a person m Corea, a subject of a country which was 
servants of ^^^ ^"® ^^ ^'^ Corean Treaty Powers, could not claim to be tried 
another for an ofTence before the British Consul, because he was 

nationauty. 

[(/*. exception employed, in the . office of an English merchant But the 
tcct^nativc*" ^^^stions which have to be considered are by no means simple 
servants in when the foreigner is the subject of a country which is itself one 

some cases, o ^ 

posty p. 155.] of the Treaty Powers. 

Now it is obvious that the position of a foreigner follows as a 
corollary from the position of a British subject; it depends 
entirely on the accuracy of the original proposition. If it were 
true that British subjects in Corea, for example, owe all^iance 
to the Queen : may be legislated for by the Parliament at West- 
minster: may have sentence passed on them by the British 
Consul at Seoul, quite independently of the terms of the Treaty 
between the Queen of England and the King of Corea, then the 
same positions are true of Italian subjects in the Hermit King- 
dom with regard to their King and Parliament And then this 
proposition follows inevitably. Though the King of Corea 
could give and has given to the Christian JPowers of Europe 
authority to administer justice to their own subjects according 
(f. Dr. to their own laws, he neither has professed to give, nor could giz^e^ 

ludraicn?*^*' ^^ ^"^ ^^^ Power any jurisdiction over the subjects of another 
Power. But he has left those Powers at liberty to deal with each 
other as they may think fit, and if the subjects of one country 
desire to resort to the tribunals of another, there can be no 
objection to their doing so with the consent of their own 
Sovereign, and that of the Sovereign to whose tribunals they 

resort 

I venture to think that this is an impossible proposition ; but 
it was stated in so many words, as applicable to the Ottoman 
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Porte, by Dr. Lushington, delivering the judgment of the Privy 
Council in " The Laconia " (2 Moore Privy Council Cases, New 
Series, p. 161). 

Argue backwards from it, and we come at once to the 
astounding theory that sovereignty is an attribute of Christian 
Sovereigns only. It is true that it is not the custom in exterri- 
torial Treaties to give jurisdiction to one Sovereign over the 
subjects of another, but the power of doing so exists, notwith- 
standing ; and, as I have before pointed out, the Foreign Jurisdic^ c/". ante, p. 3a 
tion Act is drawn so as to include the exercise by the Queen 
of jurisdiction over foreigners if policy had warranted or de- 
manded her acceptance of the power. And singularly enough, 
in the earlier case of ** TAe Gru/swaid" (Swabey's Admiralty 
' Reports, at p. 434), Dr. Lushington himself seems to consider 
that the case is not impossible : for he says, '' How the subjects 
of a foreign Power can be brought within the jurisdiction so 
conferred, save by Treaty, I have no means of forming an 
opinion." The learned Judge must have meant a Treaty to 
which the Sovereign of the country in which the jurisdiction was 
to be exercised was a party. I wonder how a Treaty would 
have been worded between England and Italy, giving to the 
Queen jurisdiction over Italian subjects in Japan. It could not 
have been done prior to the existence of the Japanese Treaties, 
and probably it could not have been done since. ^/-P^» P« 93- 

Let us see then how the matter stands. 

Taking a concrete case : offences committed by an Eng^lish ^h*.^^, 

. . . J t> applicable to 

subject against a Russian in Japan will be tried by the English redress is not 
Court administering English law ; and mutatis mutandis, offences uw!^ ^ 
by Russians against English subjects will be tried by the 
Russian authorities administering Russian law. But civil dis- 
putes between British subjects and foreigners are treated in a 
different way. To take a few examples. 

In the Corean Treaty the words are, "Jurisdiction over the-^'»P' ^3^» 
persons and property of British subjects in Corea shall be vested 
exclusively " in the British authorities, who are to try " all cases 
brought against British subjects by any British or other foreign 
subject or citizen.'* 

In the Chinese and Japanese Treaties there is no gfrant of^^!i* PP* *^» 



90 EXTERRITORIALITY. 

jurisdiction generally ; the questions which are put within the 
jurisdiction of the British authorities are simply all those in 
regard to rights " arising between British subjects." 

posu ppt 238, In Samoa and Tonga every civil suit which may be brought 

^^' against British subjects, must be brought before the British 

High Commissioner for the Western Pacific Islands. 

posu pp. 231, In the Treaties with Borneo and with Kashgar and Yarkund, 
as we have already seen, the case was expressly kept within the 
sovereign powers of the Sultan and Ameer respectively. But 
this express reference is not altogether necessary, for, where 
there is no surrender of the jurisdiction, it remains with the 
Sovereign of the country, unless the jurisdiction is exercised by 
sufferance. And this perhaps is one of the most curious posi- 
tions which a study of these Treaties reveals, that the jurist- 
diction of the English Consular Courts in civil actions by 
foreigners against Englishmen must depend on ^'uss^e and 
sufferance " alone. There probably is in this case the requisite 
''full knowledge" and ''tadt assent," to which reference has 

€/. antt^ p. 53. already been made. 

The question involved has evidently been the subject of much 
consideration. In Lord Campbell's Act of 1836 (6 & 7 WilL IV. 
c 78), which dealt simply with the jurisdiction of the Consuls in 
the Ottoman dominions, but which, at the time of the passing of 
the Act of 1843, was said already to have become a dead letter, 
we have some indication of the way in which the subject was 
looked at* It is, I think, the only statutory reference to the 
point 

* 6 & 7 Will. IV. c. 78, sec. 2 : '* And whereas cases occasionally arise 
within the dominions of the Ottoman Porte above specified, and in the 
States df Barbary, wherein the interposition of His Majesty's Ambassadors, 
Consuls or other officers is required by the subjects of other Christian 
Powers in the determination of differences or disputes between such persons 
and British subjects '^ ; be it therefore enacted, That it shall be lawful for His 
Majesty, by any Order or Orders in Council, to make and issue, in the same 
manner, directions and regulations for the guidance of his Ambassadors, 
Consuls and other officers, and of all other subjects of His Majesty, in cases 
in which the interposition of His Majesty's Ambassadors, Consuls, and other 
officers may be so required for the settlement of any differences or disputes 
which may arise between British subjects and the subjects of any Christian 
Power within the dominions of the Sublime Porte in Europe, Asia and 
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' It will be instructive to see how it has been dealt with in the co^^^/^egi. 
.different Orders in Council relating to the Consular Courts in ing with 

. foreigners. 

Japan. China and 

The Order of i860 decreed "that it shall be lawful for the{?i^^-^ 
Consul of the district within which the party sued shall be Arts. xi. xii. 
found, to hear and determine any suit of a civil nature against a 
British subject, arising within any part of the dominions of the 
Tycoon of Japan, whether such suit be instituted by a subject of 
the Tycoon of Japan, or by a subject or citizen of a foreign 
State in amity with Her Majesty " ; and also " to hear and deter- 
mine any suit of a civil nature arising within any part of the 
dominions of the Tycoon of Japan, instituted by a British subject 
against a subject of the Tycoon of Japan, or against a subject or 
citizen of a foreign State in amity with Her Majesty, provided 
that the defendant in such suit shall consent to submit to his 
jurisdiction, and give sufficient security that he will abide by the 
decision of the Consul, and will pay such expenses as the 
Consul shall adjudge." 

In the Order of 1865, which abrogated that of i860, it was O, inC. 1865, 
provided simply that " where a foreigner desires to institute or 
take any suit or proceeding of a civil nature against a British 
subject, the Supreme or other Court, according to its jurisdic- 
tion, may entertain the same .... and determine it according 
to the provisions of this Order, and of the rules made under it 
applicable in the case." 

This was repealed by the Order of 1881, which promulgated O. inC. 18S1, 
an elaborate series of rules, dealing, as in i860, with suits by 
foreigners and suits against foreigners ; both were put within 
the jurisdiction of the Courts. But the exercise of the jurisdic- 
tion was subject to certain provisoes : First, that the foreigner 
should obtain and file in Court " the consent in writing of the • 
competent authority of his own nation to his submitting"; 
secondly, that he does submit ; thirdly, that he give security, if 



and in the States of Barbary : Provided always, that every Order in Council 
issued by the authority of this Act shall be published in the London Gazette^ 
and shall be laid before the Houses of Parliament, and shall not be binding 
and eflfectual until six months after it shall have been so laid before the 
Houses of Parliament 
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required by the Courts "to pay fees, damages, costs, and 
expenses, and abide by and perform the decision to be given 
either by the Court or on appeal." 

The submission did not carry with it the right of the defendant 
to bring a counter-claim or cross-suit against a foreign plaintiflT, 
except by leave of the Court And this leave would not be 
given unless it was shown that the claim arose out of the matter 
in dispute, that there was reasonable ground for it, and that it 
was not made for vexation or delay. But this provision did not 
destroy the right of the British defendant to sue the foreigner in 
the ordinary way provided by the Order after the termination of 
the pending suit. Further, the enforcement of the order in the 
first suit might be stayed pending the decision in the second ; 
the same principle being applied in a modified form to an order 
by a foreign plaintiff obtained against two or more British 
subjects jointly. 

Security was not required from foreigners who were co- 
plaintiffs with a British subject, he being made responsible for 
all fees and costs. 
O. inC. 1886, In 1886 a special Order was issued by which the provisoes 
^' "• ^ '' as to these suits were altered as follows : — 

The foreigner is required, first, to file his consent to the 
jurisdiction of the Court ; secondly, " if required by the Court," 
to obtain and file a certificate in writing from a competent 
authority of his own Government to the effect that no objec- 
tion is made by that Government to his submitting in the 
particular cause or matter to the jurisdiction ; thirdly, to give 
security, if required by the Court 

Thus it will be seen that the view which we have taken of 
this complicated question has changed from time to time. The 
Treaty signed in 1858 gave the British authorities jurisdiction 
in civil disputes between British subjects. 

In i860, an Order in Council was issued empowering the 
Consular Courts to try suits to which foreigners were parties. 

In 1865, suits against foreigners were cut out. 

In 1 88 1, they were restored, and in all cases the consent of 
the foreigner's Government to his submission, either as plaintiff 
or defendant, was made a condition precedent 
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In 1 886y if the Court required it, he had to show merely that 
his Government made no objection. 

The principles laid down in " The Lacofma^^ already referred to ^« ««^i P- ^ 
in this section, are : first, that Japan could not give jurisdiction 
to the Queen over foreigners ; secondly, that the Queen could 
agree with other countries as to the exercise of jurisdiction over 
their subjects. 

Now it follows that if the Queen could not get jurisdiction 
over foreigners by Treaty with Japan, neither could she get it 
by " usage or sufferance." But, as I have endeavoured to show, 
neither principle is sound ; but that, first, on the contrary Japan 
could grant the jurisdiction if the Queen chose to accept it ; or 
the Queen could acquire it by sufferance ; and secondly, that no 
amount of agreement to which Japan was not a party would 
entitle the Queen to exercise any act of sovereignty — ^such acts 
as are included in the term jurisdiction — over foreigners in 
Japan. These propositions are true of foreigners with whose 
Sovereign Japan has no Treaty. The position is somewhat 
altered when the foreigners in question are subject to a Treaty. 

There is certainly some doubt whether the "power and juris- Doubt if one 
diction " which one Sovereign has obtained in Japan, may be vesthu^reaty 
properly exercised by vesting it in another Sovereign. InjJJ^^^ 
criminal matters it could probably not be done with due regard 
to the sovereignty of Japan. But in civil matters the case Civxl.snits. 
stands somewhat differently. Where a party submits to the 
jurisdiction of a civil Court, whether directly as defendant, or 
indirectly as plaintiff, it is generally regarded in the light of a 
submission to arbitration. Up to a certain stage of the proceed- 
ings there is, strictly speaking, no exercise of jurisdiction — of 
that compulsory jurisdiction which is derived from sovereignty — 
by the Court ; though there probably would be if the judgment 
of the Court were disobeyed and had to be enforced. 

But assuming Japan not to be interested in the question, we Position of 
still have to determine what the foreign Sovereign has to do in^regarTto 
with the matter : whether, strictly speaking, his previous consent JSJbi^^^*^ 
is necessary — ^as the Order of 1881 supposed — or whether he 
might simply prohibit, as the Order of 1886 established. 

And here the terms of the Treaty grant come in. Where the 
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grant is only as between subjects, and as between subjects and 
nationals when the subject is defendant, we have to put the 
jurisdiction as between subjects and foreigners on usage and 
sufferance, before we can say generally that the jurisdiction 
acquired by any Sovereign over his subjects is complete. 
Exterritori- But even if we assume that the jurisdiction of each Treaty 

ftlitv involves 

no protection Power IS Complete over its own subjects, the peculiar nature of 
^. fl«/p% 2a ^^^ jurisdiction must not be lost sight of. In no sense does the 
foreign Sovereign act as a protector of the rights of his subjects ; 
he merely enforces their duties. In the single instance of 
disputes between subjects of the same nationality are their 
rights and duties governed by the same law. The fundamental 
principle is that the quality of any act is to be governed by the 
Lawapplic- law of the defendant's nationality, and therefore we have this 

able IS the law 

of the wrong- curious result, that a man's duties are governed by his own law, 
*^* his rights by the law of the person who wrongs him. The civil 

rights of a Japanese assaulted by an Englishman are correlative 
to the duties laid on Englishmen by English law. The civil 
rights of an Englishman assaulted by a Japanese are correlative 
to the duties laid on Japanese by Japanese law. And so 
assuming the jurisdiction of the respective Courts properly 
founded, the rights of a Russian assaulted by an Italian are to 
be found declared by Italian law ; and conversely those of an 
Italian assaulted by a Russian are declared by Russian law. 

And therefore with regard to all except his own nationality a 
foreigner being in no sense under the protection of his Govern- 
ment in the matter of redress of grievances, I cannot see how 
the permission of that Government can be made a condition 
precedent to his obtaining redress in the English Courts against 
an Englishman for the violation of rights which are declared by, 
and are correlative to duties established by, the law of England. 

Where redress is sought against him, then the permission 
for him to submit to the jurisdiction of another Sover^gn 
would seem to be necessary, because ex hypothesi the enforce- 
ment of his duties is put within the jurisdiction of his own 
Sovereign. 

On Pro- Note. — The fundamental idea of a Protectorate involves, as I have 

tectorates. already indicated, the grant of jurisdiction by the native Sovereign over 
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foreigners as well as over the subjects of the protectmg State, xn its fullest 
form it includes native subjects as welL Now, diplomatic representa- 
tions apart, the Governments of those foreigners who, if they continue 
to reside in the country, will come under the protecting jurisdiction, 
have clearly no right to object to its assumption, or to take any steps 
to withdraw their subjects from its operation. But when exterritorial 
Treaties exist prior to the creation of the Protectorate, the Governments 
with whom they have been concluded have an undoubted right to 
protest against it : so far as their own subjects are concerned, their 
consent is essential In the case of the Protectorate of France over 
Tunis we have an example of this consent on the part of England ; 
and in the last section the method of signifying this consent and oipost^ p. 190. 
abandoning the jurisdiction will be considered. But such consent can- 
not be assumed, nor be demanded by the State about to undertake the 
duties of protection, nor be insisted on by the State about to be 
protected without involving itself in a breach of its Treaty engagements. 
This argument, however, does not extend to those rights which, not 
having been granted by Treaty, remain in the native Sovereign, and can 
be granted away to any other Sovereign. Nor would it appear to be 
applicable to jurisdiction acquired by usage or sufferance ; for unless 
the active assent can be turned into active dissent, the jurisdiction by 
sufferance would become a jurisdiction in perpetuity, and would be a 
more valuable right than that acquired by a Treaty, which may be 
subject to revision or to discontinuance. 



The Direct Consequences of the Treaty Grant 

Having thus enquired into the general nature of the jurisdiction Rights which 
acquired by the Queen under her exterritorial Treaties, and the from thc^ ^ 
different forms of the grant, it is necessary to see what are the ^^^ 
legitimate consequences flowing from a more or less general 
g^ant Some further consequences there must obviously be. 
For if the right of determining disputes be accorded, the right 
to take steps necessary to their determination must also be 
included. 

A. In the first place then, the grant of jurisdiction over subjects. Establishment 
whether it be generally in all civil and criminal cases, or whether judges ; 
it be more specialised so as to include only on the civil side 
disputes between subjects, carries with it of necessity the right to 
take all the necessary steps for the purpose of exercising this 
jurisdiction. This extends even to what must be considered the 
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extreme point of establishing a Court of Law which acts in the 
name of the Sovereign grantee. And with the establishment of 
the Court there must also follow the right to set up all the 
necessary machinery to enable it to bring parties before it and to 
enforce its decrees, even though some of this machinery depends 
ordinarily on the sovereign power for its working. 
And com- The Order in Council may therefore introduce the whale body 

procedure. of the English civil and criminal procedure for the regulation of 
the procedure of the exterritorial Court 

Writs of summons and of execution, warrants, subpoenas, and 
all mandatory documents may be issued in the Queen's name to 
her subjects, and disobedience to them may be punished as such 
disobedience is punished in England. 

I assume for convenience of argument that the English pro- 
cedure is introduced ; it is of course possible that any other code 
of rules may be promulgated, or power may be g^ven to the 
Consular Judge to make the necessary rules himself. 

It will be seen that, in the majority of cases, under the grant 

of criminal jurisdiction the right to punish is also granted. The 

Right of right to arrest, however, is omitted ; and the question arises 

whom vested, whether an offender, a British subject, should be arrested by the 

national police and handed over to the British authorities, or 

Uf. Japanese whether he must be arrested by those authorities. But if he 

Treaty with 

the Nether- must be, or even if he only may be, arrested by them, it seems 
^^ SS.l *° follow that there must be a staff of persons specially connected 
with the administration of the criminal law applicable to British 
subjects ; in other words, there must, or may, be a British 
police. The word " must " refers to the duty, if any, cast by the 
Treaty on the British Sovereigfn with reference to the Sovereign 
of the country; the word "may," to the rights gfiven by the 
Treaty against British subjects. 

But the arrest of offenders is only one part of the duties of a 
police, and the question whether larger powers may be conferred 
post^ p. 119. on them seems to depend on how far legislation for the '' peace, 
order and good government " of British subjects may be carried. 
Introduction B. In many cases it will be found that in the. reference of 
body^of ^°^^ criminal cases to the British authorities express mention is made 
English law. of the laws of Great Britain : " British subjects who commit any 
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crime .... shall be tried and punished .... according to the 
laws of Great Britain." But in other cases this express mention 
of the laws applicable to the case is omitted, the article running 
simply : " Where a British subject shall be accused of any crime 
.... he shall be exclusively tried and adjudged by the British 
ConsuL" 

The reference in civil cases seldom mentions the law ap- 
plicable ; disputes being put simply within the jurisdiction of 
the British authorities. But in all cases where no express men- 
tion is made of the determining law, the right both to settle 
disputes, and to try and adjudge on the criminality of an act, 
involves of itself and as a necessary consequence the right to 
determine by what law the disputes shall be settled, and the 
criminality of the act determined The introduction of the 
whole body of English law is therefore fully warranted. 

C* But this itself gives rise to a third and most important 
principle. 

If disputes between British subjects are to be settled by English law 
English law, and if the criminality of their acts towards aIlcoii£ctas 
other residents in the foreign country is to be determined byg^iJJ^ 
English law, it follows that both in their civil or commercial subjects 
dealings with one another, and in their general behaviour 
towards all people in the country, British subjects must con- 
form to English law. If they do not, they run the risk of a 
dispute, or a criminal chaise being made, as the case may be, 
and their conduct will be judged by that law. 

This principle is perhaps the most important of the whole 
subject, and is certainly the most misunderstood. In its applica- 
tion it is exceedingly wide, as we shall see presently ; but it is 
important to remember that the source from which the principle 
flows expressly excludes the notion of the English law being 
introduced for the government of British subjects for all purposes ; 
and there is nothing to be inferred from it that they are with- But natiTe 

law Dot 

Vrawn from the operation of the native law for any other purposes entiraly ex- 
than those legitimately to be inferred from the terms of the grant ^***^" 

The law governing subjects in their relations with foreigners cf. nn/^ p. 94. 
and nationals must in a similar way depend on the sovereign 
authority in which the right to determine the dispute when it 

H 
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arises is vested ; and according as the subject is plaintiff or 

defendant, because it follows as a general principle that when 

actions are submitted to the jurisdiction of the defendant's 

Court, without more, that Court will administer its own law. 

From this no general rule of conduct can be inferred. This 

point, however, must not be misunderstood. The British 

Consular Court will enforce the same law in any case that the 

English Courts will enforce. In dealings between subjects and 

foreigners, English law often requires that the principles of a 

foreign law should be applied ; and the same rule holds good in 

the Consular Court in cases to which it would be applicable. 

jiost^ p. 183. This point will be considered more fully in a later section. 

Area of juris- D. Seeing that the Queen's Consular Courts derive their 

ConsSax^ authority from the Sovereign of the country in which they are 

9!^^ , . , established, it follows that the territorial area of their jurisdiction 

identical with . '* 

area of native must be coincident With the territory which is subject to the 
jiuiSiction. dominion of the Sovereign of the country. On the one hand, it 
is not less, unless it is expressly so stated ; and therefore the 
jurisdiction extends over the whole country, and is not confined 
to the Treaty Ports. On the other hand, it does not extend 
beyond, because the Sovereign of the country could not grant 
what he does not himself possess. For even supposing that it be 
admitted that every Sovereign may legislate for his subjects 
wherever they are, the rule, if it exists, is strictly limited to 
subjects, and in nowise is admitted to exist in r^ard to 
foreigners ; and as the only power the Courts possess depends 
on the Treaty grant, it is not possible to endow them with 
powers to deal with cases in which acls of British subjects, com- 
mitted out of the natural limits of their jurisdictions, are called in 
question, nor to deal with British subjects who are not within 
those limits. The fact that the Courts in the United Kingdom 
have such power affords no argument for the existence of a similar 
power in the Consular Courts. It follows, therefore, that 
English extra- although the importation of the whole body of English law is al 
lawi^pl^ly legitimate consequence of submitting British subjects to the 
ccxluded. jurisdiction of the British authorities, yet an exception must be 
made in the case of extra-territorial laws, whether they deal with 
acts committed abroad, or with persons who are themselves out 
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of the jurisdiction. The effect of the Treaty grant is this : 
jurisdiction — as defined in the Treaty — ^is vested in the Queen 
over such of her subjects as would otherwise be within the 
jurisdiction of the Sovereign grantor in right of his sovereignty. 

A fortiori, laws specially passed, or empowering Orders in 
Council to be made, for the Consular Courts, which have an 
extra-territorial force, exceed the provisions of the Treaty grant 

But apart from the general considerations, the Treaties them- Limit of juri»- 
selves usually furnish a strict limitation to the jurisdiction : the Treaties, 
civil disputes referred to in them are those which arise within 
the dominions of the Sovereign grantor ; the crimes referred to 
those which are committed in them. 

Applying this principle to the general law, there seems no 
doubt that murders committed by Englishmen abroad, which 
under the extra-territorial provisions of the law of 1861 are 
triable in England, cannot be tried in the Consular Courts even 
though the criminal were resident in the Oriental country. And 
on the civil side it would equally be impossible to adopt, for the 
Consular Courts, the English rules of Court relating to service 
of writs, or notices of writs, out of the jurisdiction.* 

And further, those special sections of the Foreign Jurisdiction ExamiDatioii 
Act, which enable the Sovereign by Order in Council to give authorities in 
extra-territorial jurisdiction to the Consular Courts, are directly S^tS^Art?*" 
called in question by the above proposition. cf. anu, p. 43. 

This extra-territorial jurisdiction is of three kinds : 

The first relates to offences committed at sea ; 

The second, to the deportation of offenders for trial or punish- 
ment to a neighbouring colony ; 

The third, to fugitive offenders from the Queen's dominions. 

Each of these must be considered separately. 

First, then, with regard to offences committed at sea. 
They may be divided into two classes : those committed within 
territorial waters, and those committed on the high seas. 

* The inclusion of extra-territorial laws in the body of Elnglish law seems 
to me to be bad for either of the reasons advanced in the text If this were 
not so, the result would be curious, for the Consular Courts would have a 
wider jurisdiction than the Colonial Courts ; the only extra-territorial laws </, anU, p^ 4&1. 
enforceable therein being such Imperial Acts as are extended to the Colonies. 

H 2 
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The general law as to territorial waters, as deduced from " The 
Franconia " case (Law Reports, 2 Exchequer Division, p. 63), is 
that the popular ^ three-mile limit " does not exist as part of 
the unwritten law of nations : that it is competent for the Legis- 
latures of different countries to pass a law extending the 
Sovereign's jurisdiction over such an area of the high seas ; but 
that it is for other countries to recognise such a law or not if they 
please. The law, as stated by the preamble of the " Territorial 
Waters Jurisdiction Act, 1878" (preambles, it is true, are not 
regarded as expositions of the law ; but^this one was in curious 
conflict with the decision of the Court of Crown Cases Reserved), 
was that Her Majesty's rightful jurisdiction extends and has 
always extended ''to such distance as is necessary for the 
defence and security" of her dominions. And the same of 
course would be true of other Sovereign ; and their claim would 
be generally recognised. 

The bearing of this point on the present subject is this : if the 
Sovereign of the country in which Consular Courts are established 
claims jurisdiction over the high seas "to such a distance as is 
necessary for the defence and security" of his dominions, then 
the jurisdiction of those Courts over that area is derived from 
the Sovereign of the country, and rests, as its ordinary juris- 
diction does, on the Treaty. 

But beyond this area, on the high seas, the utmost limit of 
jurisdiction which could be granted by, for example, the 
Emperor of Japan to other Sovereigns, would be over their own 
subjects in Japanese ships. These ships are part of the territory of 
Japan, and Japanese jurisdiction extends pver aliens in Japanese 
ships, on the same principle that all persons who are on board a 
British ship are subject to the law of England. Therefore the 
British Consular Courts have properly, under the Treaty, juris- 
diction over British subjects in Japanese ships on the high seas. 

But any further jurisdiction over British subjects on the high 
seas cannot depend upon the Treaty, for the Emperor of Japan 
could not g^nt what he does not possess. The validity of its 
exercise depends therefore on the answer to the previous ques- 
tion : Can the Consular Courts have jurisdiction validly conferred 
on them which does not depend 00 the Treaty ? 
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Secondly, as to the deportation of offenders for trial or pun- Deporuti on. 
ishment to an adjacent British possession. The examination of 
the soundness of the position taken up on this point by Parlia- 
ment takes us back again to first principles. The course 
followed is this : The offender, being within the jurisdiction of 
the British authorities, is brought before the Consular Court 
But, under certain circumstances, the jurisdiction is not exercised, 
and the accused in one case, or the prisoner in the other, is 
transferred to another jurisdiction. What these circumstances 
are is found expressed in the various Orders in Council ; at the 
present time only the general aspect of the case is being con- 
sidered. Now it is obvious from the nature of the case that this 
law contains within itself a condition which prevents its being 
applied to all cases. This condition is that the jurisdiction over 
British offenders is vested exclusively in the British authorities. 
In one class of exterritorial Treaty, as we have seen, the juris- 
diction is shared by the national authorities. In some the native 
Government is entitled to watch the proceedings, and to protest 
against them ; in others the native official himself forms part of 
the tribunal. In these cases there can, on the face of the Cases in 
Treaties, be no question as to deportation : at least of accused not be 
persons. But even in the case of convicted prisoners in these *PP^«*« 
cases, and of both accused and convicted persons where the 
jurisdiction is not shared by the national authorities, there 
appears to me to be grave doubt whether both the trial and 
punishment ought not to take place within the country where the 
offence has occurred. It seems to me to be a very wide con- 
struction of the usual words "British authorities," or ** other M'J^paaytsc 
public functionary authorized thereto," which occur in the Italy, anti, p. 
Treaties, to say that they mean British authorities or function- ^^"^ 
aries anywhere. The whole idea of Consular jurisdiction seems 
to be opposed to it The peace broken must be, as I have 
endeavoured to show, the peace of the Sovereign of the country : ante, p. 2a 
the Queen's law is allowed to determine whether or no any act 
in question amounts to a breach of that peace, and therefore 
becomes for British subjects, to all intents and purposes, the law 
of the country : the Queen's Courts are allowed to examine into 
the question and pronounce judgment, and therefore become for 
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British subjects, to all intents and purposes, the Courts of the 

country ; for every act and thing done in pursuance of the 

[Foreign Queen's foreign jurisdiction is to be as valid as if it had been 

Act, 1^1 done according to the local law of that country : but the whole 

** ^^ end of punishment is lost sight of if the trial, at least, does not 

take place in the country where the offence was committed. 

The principle seems indeed to be expressly admitted in the 
Agreement with China of 1876, which explained the i6th Article 
pcftt p. 235- of the Treaty of Tientsin. There, although in the Treaty no 
right of attending proceedings is reserved to the officials of 
either nation, " it is understood " in the Agreement " that the case 
is tried by the official of the defendant's nationality," and that 
"the official of the plaintifTs nationality attends to watch the 
proceedings in the interests of justice." 

It will be observed, too, that the provisions of the section do 
not limit the power of deportation to cases in which British 
subjects alone are concerned ; they do not exclude cases in which 
the prosecutor is a national or a foreigner. 
Punishment of Deportation as a punishment may probably be rested on a 
epor OD. gQ^jj^igj. footing. It is sometimes to be found expressly 
sanctioned in a Treaty, as in the case of Madagascar ; but it is 
very frequently, if not invariably, introduced in the Orders in 
Council, in the case of incorrigible offenders, as a further security 
for the peace of the country. We shall see presently that a 
certain amount of legislative power seems to flow from the 
nature of the grant of jurisdiction. Where this power is 
unfettered, the introduction of this novel form of punishment 
seems to be warranted. But the doubt as to whether the intro- 
duction of the term ** British law " in the grant does not limit 
this legislative power extends to this question also. The warrant 
for deportation as a punishment does not seem to extend, 
however, to deportation either for trial or for punishment 

Fugitive Thirdly, as to the application of the Fugitive Offenders Act 

offenden. ^o Oriental countries. 

Consider for a moment what the Fugitive OiTenders Act is. 
It is extradition applied to our Colonial Empire. The conditions 
of sovereignty enable the net to be cast with much wider sweep 
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when we come to deal with criminals escaping from one part of 
the dominions to another. There is no necessity for those 
provisions and limitations which are introduced into extra- 
dition Treaties as safeguards to what is sometimes called the 
" right of asylum." But the mere statement of the question 
seems to throw a doubt on the propriety of including this Act in 
the schedule of " Acts to be applied by Order in Council " to the 
Foreign Jurisdiction Act. A foreign country which has granted 
exterritorial privileges does not thereby become a Colony. Application of 
Although in the construction of the terms in which the privileges infringement 
have been granted usage or sufferance may possibly be appealed rightTifnoT 
to to support an interpretation which perhaps the words do not warranted by 
bear on the face of them, it seems to me impossible to claim 
by usage the surrender of a sovereign right of which no mention 
is made in the Treaty. And the sovereign right which is 
possessed by a civilized and uncivilized, a Christian and Mahom- 
medan State alike, is to protect all who come within its borders. 
There is a right to refuse to surrender, as well as a right to 
surrender, criminals to their own Governments, and this right 
reposes in the Sovereign. He may bind himself by Treaty to 
surrender criminals ; but just as it is not possible for a civilized 
State to allow another State to enter its territory armed for the 
purpose of exacting punishment, without its express sanction, so 
is it not possible for an uncivilized State to allow it; and so 
again is it not possible for it to allow the officers of another 
State, whose executive and judicial actions it sanctions for some 
purposes, to add to those actions another, which is not only not 
sanctioned, but which is a violation of its own sovereignty. 

One other point may be mentioned which depends on 
precisely the same principles, but which it is unnecessary to 
argue at any length — the appeal in civil cases from the Court of 
the Consul in a Treaty Port to the Supreme Court of an 
adjacent Colony. 

To this extent the exercise of the Queen's foreign jurisdiction 
is, I venture to think, deserving of criticism, both as it affects the 
foreign Sovereign and the British subject 
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XI. 

General Scheme of the Orders in Council. 

We are now in a position to examine the general principles of 
the Orders in Council, of which there are two forms ; the first is 
shorty the second is much more elaborate, and is now replacing 
the short form in almost all cases. It will be convenient to 
give an abstract of the principles on which both classes are 
based. 

[Hertilet't For an example of the short form I have taken the Order 

^T^^-7°^ relating to Morocco, dated August 27, 1857.* 

After reciting the Foreign Jurisdiction Act, and the fact that 

Her Majesty hath power and jurisdiction in the dominions of 

His Majesty the Sultan of Morocco, the Order makes the 

following provisions " for the due and effectual exercise of such 

power and jurisdiction." 

Authority of The appointment of Consuls with " full power and authority to 

Consuls to carry into effect, and to enforce by the means and in the manner 

and make hereinafter mentioned and provided, the observance of the 

^^^^ stipulations of any Treaty or Convention, or of any r^ulations 

appended to any Treaty or Convention now existing, or which 

may hereafter be made " between the Queen and the Sultan ; 

And to make and enforce, by fine or imprisonment, or both, 
rules and regulations for the observance of the stipulations of 
any such Treaty or Convention, 

and for the peace, order, and good government of Her 
Majesty's subjects being within the dominions of the Sultan of 
Morocco (Art L). 

The rules made by the Consul are to be affixed and exhibited 
in some conspicuous place in the Consulate ; and copies are to 
be on sale. A printed copy certified under the hand of the 
Consul is to be conclusive evidence of the rules. Penal rules 
are to be sanctioned by the Secretary of State for Foreign 
Affairs (Art H.). 

* This Order has now been replaced by one in the longer form, dated 
November 29, 1889. 
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Jurisdiction is given to the Consul to try and punish British Violation of 
subjects for violations of the stipulations in the Treaty, or of the '^^ "^ ®^ 
regulations appended thereto, or of the rules made for its 
observance (Art III.). 

Jurisdiction is also given to the Consul in respect of the breach 
of other regulations : with assessors where the penalty exceeds 
200 dollars, or one month's imprisonment. The assessors have 
no authority to decide on the guilt or innocence of the party 
charged, or on his punishment ; but in case of their dissent, the 
Consul is to take security for the appearance of the person con- 
victed at a future time in order to undergo the sentence, or 
receive his discharge ; in default of security he is to be detained. 
The decision is then to be reported to Her Majesty's Charg6 
d' Affaires and Consul-General, who has authority to confirm, or 
vary, or reverse the decision (Art. IV.). 

Decisions of subordinate consular officers are to be revised 
by the superior consular officer of the district (Art V.). 

An appeal from all decisions of the Consuls lies to the Charg6 
d'Affaires (Art VI.). 

Persons who escape from one consular district to another are 
to be tried in the one in which they are found (Art VII.). 

Jurisdiction is given to the Consul to hear and determine Ci^l sniis by 
civil suits brought by Moorish subjects against British subjects, BriJ^h**^*"* 
arising within any part of the Sultan's dominions, the Moorish subjects. 
Governor of the town, or some other officer, being present. If 
the plaintiff is dissatisfied, he has a right of appeal to the 
Moorish Commissioner for Foreign Affairs ; and the defendant 
to Her Majesty's Charg6 d' Affaires and Consul-General. In 
either case the decision on the appeal is to be "final and 
conclusive to all intents and purposes " (Art VIII.). 

In like manner civil suits arising in Morocco brought by By British 
British against Moorish subjects are to be tried by the Moorish ^^|* 
authority, the Consul being present, if he thinks fit, during the natives, 
trial And as in the last article, either party may appeal to his 
national authority, the decision on appeal being final (Art IX.). 

All civil suits arising between British subjects within the Between 
Sultan's dominions are to be tried by the Consul, with an appeal ^^iwte. 
to the Supreme Court of Gibraltar (Art. X.). The procedure on 
appeal is regulated by this Article. 

The Consul may summon assessors in civil suits. They are 
not to take part in the decision ; but if they dissent, the grounds 
of their dissent are to be transmitted to the Supreme Court at 
Gibraltar if an appeal is brought against the decision (Art XL). 
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The Consul may enforce his decision by distress, sale, or 
imprisonment, in the same way as a decision is enforced in 
Mauritius (Art XII.). 

Further evidence may be admitted on appeal on terms 
(Art XIII.). 

The Consul may examine witnesses on oath, and may issue 
compulsory orders for the attendance of British subjects as 
witnesses (Art XIV.). 

British subjects giving false evidence, either before the Consul 
or the Moorish authorities, are to be convicted and punished for 
perjury (Art. XV.). 

The Consul is to promote reconciliation; and, with consent 
of the parties, may refer disputes to arbitration ; the award 
being taken to be a judgment of the Consul (Art. XVI.). 

The Consul may cause to be apprehended and brought before 
him any British subject who may be charged with having 
committed any crime or offence in Morocco. If the punishment 
to be awarded exceeds imprisonment for one month, or a fine 
of 200 dollars, the trial is to be conducted with assessors. The 
punishment in such case is not to exceed imprisonment for 
twelve months, or a fine of looo dollars. The assessors take no 
part in the judgment ; but if they dissent, a report of the trial is 
to be sent to the Charg6 d*Affaires, who has power to confirm, 
vary, or remit the sentence and punishment (Arts. XVII. & 
XVIIL). 

" And in order more effectually to repress crimes and oflfences 
on the part of British subjects " in Morocco, the Consul may 
cause a British subject to be sent out of Morocco, who, after 
having been twice convicted and punished, is unable to find 
security for his future good behaviour. The deportation shall 
be to Gibraltar, and on. board a British vessel (Art XIX.). 

Deportation, in addition to punishment, is allowed for first 
offences in the case of arson, housebreaking, cutting and 
maiming, stabbing or wounding, any assault endangering life, 
or of wilful or corrupt perjury (Art. XX.). 

On information laid by one or more credible witnesses, that 
there is reasonable ground to apprehend that any British 
subject is about to commit a breach of the public peace, the 
Consul may require him to give security for good behaviour. 
And after conviction and punishment for a breach of the peace, 
he may also require security for good behaviour. And in either 
case, if the security is not given, the British subject may be sent 
out of Morocco (Art. XXL). 
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All cases of deportation are to be reported to the Charg6 
d'Affaires (Art XXIL). 
Jurisdiction is given to the Consul in cases of smuggling 

(Art. XXIII.). 

Sentences passed by the subordinate consular officers are to Revision of 
be reported to the superior officer of the district, who may revise sentence*, 
them if he thinks fit Where the case has been tried with 
assessors, and the assessors have dissented, the case is to be 
reported direct to the Chai^6 d' Affaires (Art XXIV.). 

In cases of common assault the Consul is to promote recon- Reconciliation 
ciliation, and to suffer compensation and amends to be made, j^^^^ ®^ 
and to stay the proceedings (Art. XXV.). 

Minutes of all proceedings are to be preserved in the public 
office of the Consulate (Art. XXVI.). 

Save and except offences against the stipulations of the Crimes to be 
Treaty, or against the regulations for the observance of the i^j^^^^i^. 
Treaty, or against the regulations for the peace, order, and good 
government of British subjects, acts committed by them in 
Morocco are to be deemed punishable only, if they are punish- 
able by the law of England. 

Crimes which it is expedient shall be tried and punished Deportation 
in Her Majesty's dominions shall be tried at Gibraltar, the ^^^ '^^^ - 
Consul having authority to send the case for trial there (Art. 
XXVI I.). 

Regulations for deportation, and the observance of the depor- 
tation sections of the Foreign Jurisdiction Act, are provided in 
Arts. XXVIII. & XXIX 

The Supreme Court of Gibraltar is to have concurrent Concurrent 
jurisdiction with the Consul in all civil suits arising between |^^*^®"* ®^ 
British subjects in Morocco. The proceedings before the Court 
Consul may be stayed by certiorari or otherwise by the Court 
at Gibraltar (Art XXX). 

Fines and penalties may be levied by distress and seizure, 
and sale of ships, and of goods and chattels. No bill of sale, 
mortgage, or transfer of property, made after apprehension, or 
with a view of securing the owner against the consequences of 
a crime, shall avail to defeat this provision (Art XXXI.). 

The Consul may establish rules of practice, scale of fees, &c 
The scale of fees is to be exhibited in the public office 
(Art XXXIL). 

All fees, penalties, &c, except those payable by the Treaty to 
the Sultan (unless they are declined), are to be paid into the 
public account, and to be applied in diminution of the expenses 
of the Consulate (Art. XXXI 1 1.). 



io8 



EXTERRITORIALITY. 



Probate and The Consul may grant probate of wills, or letters of adminis- 
aiministra- tration to the intestate estate of any British subject, or any 
native of a State or place under British protection, who shall die 
leaving property in Morocco. If no application is made for 
probate or letters of administration within thirty days after the 
death of the deceased, the Consul is to administer the estate, 
reserving a commission out of the proceeds of 2\ per cenL on 
the account (Art. XXXIV.). 
Registration. British subjects residing in Morocco are required to be 
enrolled in a consular register, except such as are borne on the 
muster-roll of a British ship in port A subject refusing or 
neglecting to register, without satisfactory excuse, ** shall not be 
entitled to be recognised dr protected as a British subject in 
respect to any suit, dispute, or difficulty in which he may be 
engaged or involved " (Art XXXV.). 

The Consul is to exercise all the powers for the regulation 
of merchant seamen, or of the merchant marine, which are 
exercised by Justices of the Peace in Her Majesty's dominions 
(Art. XXXVL). 

Nothing in this Order is to be construed to prevent the 
Consul in Morocco "from doing or performing any act what- 
soever which British Consuls within any other State in amity 
with Her Majesty are by law, usage, or sufferance, entitled or 
enabled to do or perform " (Art. XXXVII.). 

The limitation of actions against Consuls is provided by 
Article XXXVIII. 
Articles XXXIX., XL., and XLI. are formal. 
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For an example of the more elaborate form I take the Order 
relating to China and Japan, dated March 9, 1865, as amended 
from time to time. This Order was substituted for one promul- 
gated in the short form, January 23, i860. 

After reciting various Acts of Parliament and Orders in 
Council, certain terms are defined in Section I., " Preliminary.** 

Section II. lays down "general provisions respecting Her 
Majesty's Jurisdiction." This jurisdiction is declared to be — 

For the judicial hearing and determination of matters in 
difference between British subjects, or between foreigners and 
British subjects : or, 

for the administration or control of the property or persons 
of British subjects : or, 

for the repression or punishment of crimes or offences 
committed by British subjects : or, 

for the maintenance of order among British subjects. 
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The above civil and criminal jurisdiction is, "as far as circum- Application of 
stances admit," to be "exercised upon and in conformity with the e^JumL 
common law, the rules of equity, the statute law, and other law 
for the time being in force in and for England." It is to be 
exercised with the same powers as are vested in the Courts of 
Justice and Justices of tiie Peace in England ; and according 
to the same course of procedure and practice as obtains in the 
Courts and before the Justices. 

With the exception of offences declared by the Order, or by 
rules made under it, acts are to be deemed punishable only if they 
are punishable in England. 

Section III. deals with the constitution of the Courts. 

Section IV. declares the qualifications of British subjects liable 
to serve on juries, and to be summoned as assessors. 

Section V. deals with the jurisdiction and authorities of Her 
Majesty's Courts. 

It is specially provided that any of the Consular Courts in consular 
China and Japan "may execute any writ, order or warrant " Courts to 
issuing from the Colonial Supreme Court in Hong Kong, and from Colonial 
accompanied by a request for such execution under the Courts ; and 

t r 9 j^ r*. t m ^ 1 to be auxiliary 

seal of the Court. Security may be taken from the person to one 
named for his appearance at Hong Kong ; or he may be •"o^«'» 
taken in custody to the Colony. And generally that the several 
Courts in China and Japan are to be " auxiliary to one another 
in all particulars relative to the administration of justice, civil 
or criminal"* 

Reconciliation in civil matters is to be promoted, and arbitra- 
tion encouraged. 

The Courts are to be Courts of Law and of Equity. 

The following special jurisdictions are, " as far as circumstances 
admit," conferred either on the Supreme Court alone, or on all 
the Courts. 

In bankruptcy, the jurisdiction of the English bankruptcy Art 52. 
authorities, with respect to British subjects and to their debtors 
and creditors, being either British subjects or foreigners sub- 
mitting to the jurisdictioa 

All the powers, rights and duties, appertaining to the office of Art 53. 
coroner in England, including the right to summon juries, and 
impose fines for disobedience to the summons. 

The jurisdiction of the Vice- Admiralty Courts of the Colonies, Art 54. 

[Altered 
* In reading this Order, great care most be taken to distinguish the by statute to 
Consular from the Colonial Courts. The expression " Courts in China and {Qri^ction. 
Japan " does not include the Courts in Hong Kong. J/: p. 75.] 
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"for and within China and Japan, and for vessels or persons 
coming to or within China or Japan." 

Art, 55. In lunacy, the jurisdiction relative to the custody and manage- 

ment of the persons and estates of persons of unsound mind 
exercised by the Lord Chancellor in England. 

Art. 56. In matrimonial causes, all the jurisdiction of the Divorce 

Court in England, except that relative to dissolution, or nullity, 
or jactitation of marriage. 

Art. 57. In probate, all the jurisdiction of the Court of Probate in 

England, with respect to the property of British subjects having 
at the time of their death their fixed places of abode in China 
or Japan. 

Art- 58. Persons having in their possession or under their control 

papers of a deceased British subject being or purporting to be 
testamentary, are to deposit such papers in Court within fourteen 
days after having knowledge of the death of the deceased, 
subject to a penalty not exceeding 250 dollars. 

Art. 59. In the case of intestacy of a British subject, having at the time 

of his death his fixed place of abode in China or Japan, his 
personal property is vested in the Judge of the Supreme Court, 
until administration granted, as it vests in England in the Judge 
of the Court of Probate. 

Art. 6a Dealing with the personalty of any deceased person without 

obtaining probate or administration within three months after 
his death is subject to a penalty not exceeding 500 dollars. 

Art. 61. On the death of a British subject in China or Japan who had 

not his fixed place of abode there, the Court may, if the case 
requires it, take possession of his personal property, or put it 
under the seal of the Court, and so keep it until it can be dealt 
with according to law. 

ATtM.64asef. In criminal matters, every Court ''may cause to be appre- 

j«iSi^on hended and brought before it any British subject being within 
the district of the Court, and charged with having committed 
a crime or offence in China or Japan." If the offence is triable, or 
to be tried, in Her Majesty's dominions, the Court may take the 
preliminary examination, and commit the accused for trial, " and 
cause or allow him to be taken to the place of intended triaL" 

Warrants issued by competent authorities in the dominions 
for the apprehension of British subjects charged with having 
committed a crime within the jurisdiction of the authority issuing 
the warrant, may be backed by the Court, and are then of 
sufficient authority for the apprehension of the accused, and for 
his being sent back according to the warrant 
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Where it is expedient that an offence be tried and punished 
within Her Majesty's dominions, the accused may be sent for 
trial to Hong Kong. 

Where the punishment is death, a report is to be made to the 
Minister, and the sentence is not to be carried into effect without 
his direction. The Minister may commute the capital sentence 
for any other punishment 

Punishments, whether imposed by the Court or directed by 
the Minister, arc to conform as far as possible to the law of 
England, as also the mode in which they are inflicted. 

The Judge may recommend either to a Secretary of State in 
England, or to the British Minister, a mitigation or remission of 
any punishment ; and the recommendation may be carried out 
by order of the authority to whom the recommendation is made. 

Places of imprisonment in China are to be approved by a 
Secretary of State ; but, when it is expedient, the offender may 
be sent for imprisonment to Hong Kong. 

Section VI. deals with war, insurrection, or rebellion, and 
creates the following offences : — 

Levying war or taking part in any operation of war against Order in 
the Emperor of China or Japan, as the case may be, while Her ofeU^. 
Majesty is at peace with such Sovereign. 

Aiding or abetting any person in carrying on war, insurrection, 
or rebellion. 

In both cases deportation may be added to the punishment 

Taking part in any operation of war in the service of the 
Emperor of China against any persons engaged in carrying on 
war, insurrection or rebellion against him. 

Section VII. creates the following offences in connection with 
the Treaties and regulations : — 

Violation or failure to observe the stipulations of the Treaties Violation of 
in respect of which any penalty is stipulated for in the Treaty. tJoS.^ reguia- 

The ministers may make regulations ** for the peace, order and Legislative 
good government of British subjects," resident in or resorting to ^^^^^t 
China and Japan respectively, and for the observance of the Minister.' 
stipulations of the Treaties, and for the maintenance of friendly 
relations between British subjects and the subjects and authori- 
ties of China and Japan respectively. 

The regulations are not to have effect until they are approved 
by Her Majesty ; or, in case of urgency, they are to have effect 
until they are disapproved. 

The regulations may impose penalties ; they are to be 
printed and conspicuously exhibited in the Consulate ; and they 
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are not to be enforced until they have been exhibited for one 
month. 

Section VIII. deals with unlawful trade with Japan, making 
it a misdemeanour in principal, agent, ship-owner, ship-master or 
supercargo, with the heavy penalty of 10,000 dollars, with or 
without imprisonment Trade is unlawful if carried on at 
any other than the Treaty ports. 

British vessels engaged, or suspected of being engaged, in it 
may be seized by Her Majesty's ships, and the offenders taken 
to any port in Japan or elsewhere convenient for trial. 

Section IX. gives the British Minister power to make regula- 
tions with regard to the entrance of British vessels in Japanese 
waters ; for breach of the regulations ships may be seized 

By Section X. piracy by British subjects in China and 
Japan, wherever committed, is put within the jurisdiction of the 
Courts. 

Section XI. creates the following offences s^ainst religion: 
Publicly deriding, mocking or insulting any religion established 
or observed in China or Japan ; publicly offering any insult to 
any religious service, feast or ceremony, or to any place of 
worship, tomb, or sanctuary belonging to the religion or its 
ministers or professors ; wilfully committing any act tending 
to bring the religion, or its ceremonies, mode of worship, or 
observances, into hatred, ridicule or contempt, and thereby to 
provoke a breach of the public peace. 

The Consular officers are to take precautionary measures for 
the prevention of such offences. 

Section XII. deals with the authority within 100 miles of the 
coast of China, created by section 14 of the Foreign Jurisdic- 
tion Act Crimes committed by British subjects on board a 
British, Chinese or Japanese vessel, or on board a vessel not 
lawfully entitled to claim the protection of the flag of any State, 
within one hundred miles of the coast of China, are put with- 
in the jurisdiction of the Courts in China or Japan. The ofTence 
is triable as if it had been committed in China or Japan, as the 
case may be. 

The Ministers to China or Japan, the Judges of the Supreme 
Court, any of the Consular officers in China or Japan, or the 
Governor of Hong Kong, on receiving satisfactory information 
that a deserter has concealed himself on board any British, 
Chinese, Japanese vessel, or any vessel not entitled to claim the 
protection of any flag, may issue a warrant for a search and 
apprehension ; and on being satisfied that the person appre- 
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bended is the deserter, he is to be taken and delivered over to 
the nearest military station of Her Majesty's forces, or to an 
officer in command of one of Her Majesty's ships on the China 
station. 

Section XIII. deals with deportation. The Courts may Deportation, 
require security to keep the peace, or for future good behaviour, 
from persons who it is apprehended are about to commit or 
excite to a breach of the peace ; and also from persons after 
conviction. On failure to find security, the Court may make 
an order for deportation to Hong Kong or England ; but 
not elsewhere without consent of the person to be deported. 
Reports of all deportation orders are to be made to the Secretary 
of State and to the Minister. In case of deportation to Hong 
Kong, the Chief Magistrate of Police is to report to the Governor, 
who may either order a further deportation to England, or else 
shall discharge the person from custody. 

To return to China or Japan after having been deported, with- 
out permission of the Secretary of State, is made an offence 
under the Order, punishable with fine or imprisonment, and 
deportation. 

By Section XIV., registration of British subjects is made Registration, 
compulsory ; failure to register, in addition to loss of recognition 
and protection, involves a fine of ten dollars. 

Actions by foreigners are dealt with in Section XV. The law ««M P- 8;- 
on this point has already been fully explained. 

There is a further provision for ordering the attendance of 
British subjects before the British Courts to give evidence where 
such evidence is required by the national tribunals. 

Sections XVI., XVII., and XVI 1 1, deal respectively with Appeals In 
appeals from the inferior to the superior Court: the rules ©f^^**®^ 
procedure, which may be framed by the Judge, subject to 
the approval of the Secretary of State : and with the appeal 
to Her Majesty in Council. 

In Section XIX. are the following general provisions : — 

Her Majesty's prerogative of pardon remains untouched 

The Order does not preclude the Consuls from performing 
any non-judicial act which they might by law, or by virtue of 
usage or sufferance, or otherwise, have performed if the Order 
had not been made. 

The Consuls are to promote reconciliation in disputes between 
Briti^ subjects. 

The Courts may make compulsory orders for the attendance 
of British subjects as witnesses. 

I 
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False evidence in any proceeding is to be deemed wilful and 
corrupt perjury. 

Costs, fines, penalties, etc., are leviable by distress and seizure 
and sale of ships, goods, and lands ; which are not to be defeated 
by bill of sale or mortgage or transfer of property made with 
a view to security in regard to the consequences of crimes. 

Fines and penalties, except those payable under the Treaties to 
the national Government, are to be carried to the public account, 
and to be applied in diminution of the charges of the Courts. 

The details of deportation are given. 

Persons obstructing officers of the Court in the performance of 
their duties ; threatening, or using violent, or disrespectful 
behaviour in Court ; insulting the Judge or Court officials, are 
made liable to immediate punishment by the Court 

Extortion and other misconduct by officials is dealt with 
also in a summary way. 

The limitation of actions against officials is determined. 
Jurisdiction to Section XX. gives the necessary jurisdiction to the Courts m 
Colonitl Hong Kong to give effect to warrants issuing from the Courts in 
China and Japan for the apprehension and return of fugitive 
offenders. 

Sections XXL, XXII. and XXIII. deal with formal matters. 

China and By the Order of October 23, 1877, the Supreme Court of 

Japan, O. in jj^Qg Kong is given concurrent jurisdiction with the Consular 
[Hertiiet's Courts in China, over crimes committed by British subjects at any 
Treaties, Vol. pj^ce on land, and over all civil disputes between Britidi 
subjects, being within ten miles of the Colony. 

China and The Order of October 25, 1881, provided further that the 

^cTii^! ^ British Ministers in China and Japan respectively may join with 
[Hertslet'8 the Ministers of any foreign Powers in amity with Her Majesty 
^pJ^J J°^' in making or adopting " land regulations," harbour regulations, 
or any others, for the municipal government of the foreign con- 
cessions or settlements. As regards British subjects^ the joint 
regulations are to be as valid and binding as if they related to 
British subjects only. 
These regulations are subject to the approval of Her Majesty. 
The above powers include the power to make regulations for 
the management of prisons and the punishment of prisoners 
committing offences against prison discipline. 

The following subjects are also dealt with in this Order : — 
The registration of mortgages of land or houses in China or 
Japan. 
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Bills of sale executed by British subjects intended to affect 
chattels in China or Japan. 

Suits by or against partners. 

Suits by or against foreigners. ^w'^ p. «7' 

The power to order the attendance of British subjects before 
the Court in order to give evidence which may be required in a 
Chinese or Japanese Court, or in a Court of a foreign State in 
amity with Her Majesty. This presumably includes the foreign 
Consular Courts in China and Japan. 

By the Order of June 26, 1884, Corea was included in theClm»,JapM 
operation of all the China and Japan Orders, and the following in c., 1884. 
additional regulations were made. E?*^*^*!, 

Where Imperial Acts or any Orders in Council, or any forms xvii. p. 282.]* 
or regulations established under any such Order or Act, are Adaptations 
applicable to China, Japan, or Corea, such Acts, Orders, eta,^^^^^"*^ 
" shall be deemed applicable, so far only as the constitution and applied, 
jurisdiction of the Courts, and the local circumstances permit ; 
and for the purpose of facilitating their application, they may be 
construed, or used with such alterations and adaptations not 
affecting the substance as may be necessary, and anything 
required to be done by or to any Court, Judge, officer, or 
authority may be done by or to a Court, Judge, officer or 
authority, having the like or analogous functions." In case any 
difficulty arises in the application, the Secretary of State is to 
direct how such matters are to be applied. 

The Admiralty Offences (Colonial) Acts of 1849 and i860 and ^'g'^^^ 
the Merchant SUpping Act, 1867, sec. 11, are applied, and the ' 
necessary legislation provided. 

The Fugitive Offenders Act, 188 1, is applied, China, Japan '-^ ^^' P- ^* 
and Corea being made a group for the purposes of the Act 

Judicial notice is to be taken of the several Orders in Council, 
of the appointment of Consuls and other officers, of the con- 
stitution and limits of the Consular Courts and districts, of the 
Consular seals and signatures, and of any rules and regulations 
made under the Orders, and no proof shall be required of any 
such matters. 

The Evidence Act, 1851, sees. 7 and 11, are applied. ^- ***^» P- S'- 

In the Orders in Council which have been recently issued, a 
further clause has been introduced, to the effect that any act '/•. ^n^dt 
done by a British subject, which, if done in the United Kingdom Ait, 4a 
or in a British possession, would be an offence against — 

I 2 
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50 & 51 Vict. The Merchandise Marks Act, 1887, 

^ ^ The Patents, Designs, and Trade Marks Acts, 1883 to 1888, 

c. 57,^48 &49 "^^y ^^^9 Statute, or Order in Council for the time being in 
Vict c. 63, 49 force relating to copyright, or to inventions, designs, or trade 

& 50 Vict c. I 

37. 51 & 52 marks, 

Vict, c sa Any Statute amending or substituted for any of the above- 
mentioned statutes, 

cf. post^ p. is to be punishable as an offence against the Order in Council, 

1 8a whether the act is done in relation to any property or right of a 

British subject, or of a foreigner, or otherwise ; 

with the provisos, that copies of such Statutes or Orders are 
to be published in the Consulate, and to be open to inspection 
by any person at all reasonable times ; and that a prosecuticm 
by or on behalf of a prosecutor who is not a British subject 
shall not be entertained without the consent in writing of the 
Consul, who may withhold such consent unless he is satisfied 
that effectual provision exists for the punishment in the country 
of similar acts committed by the subjects of the State of which 
the prosecutor is a subject, in relation to or affecting the interests 
of British subjects. 

In the Rules of Court, issued May 4, 1865, for the Consular 

Courts of China and Japan, and framed under the Order erf* 1865, 

there is little requiring special notice in this place. 

China and With regard to the seizure in execution and sale of goods, it 

^f ^uit'*^^ is provided that the order for sale is not to be made unless the 

1865. Court is satisfied prima facie, that they belong to the person 

against whom execution issued, and are in a place where the 

Court has a right to exercise jurisdiction. 

With regard to parties out of the jurisdiction, the term used is 
" out of the jurisdiction of the particular Court," both as to plaintiffs 
who are required to find security, and as to substituted service of 
writs or other documents on defendants. It may be that this 
refers simply to the jurisdiction of the provincial Courts^ in the 
same way as the jurisdiction of the County Courts is dealt with 
cf. ante^ p. 99. in England. It is not dear on the face of it whether the rules 
deal with the larger questions of plaintiffs or defendants " out erf 
the jurisdiction," that is to say, out of China or Japan, as the 
case may be. 

In the same way, the rules dealing with the apprehension of 
offenders, and summonses to witnesses in criminal matters, refer 
to British subjects '^ within the particular jurisdiction." 
With regard to search warrants^ it is provided that they may 
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authorize searches '' in any house or place over which, by reason 
of the nationality of the occupier thereof, the Court has jurisdic- 
tion." 

Generally, all criminal trials, and proceedings before and 
after trial, are to be conducted as nearly as may be as criminal 
trials, and the corresponding proceedings, are conducted in 
England. 



XII. 

The Principles an which the Orders in Council are 

Based. 

Let us now see how the principles established a priori^ in 
Section X., are borne out by the rules laid down in the Orders ^^^^ P* 9^ 
in Council. The point which attracts attention at once is the 
quasi-legislative power which is put into the hands of Her Leg:islatiye 
Majesty's Ministers in Oriental countries, and the points as to ^^.'m.'s 
which their power is exercised. Minister. 

Granted that some room for the exercise of legislative power 
by the Queen in these countries exists, it seems clear that she 
may delegate it to her representative, or allow it to be exercised 
by him subject to her supervision. The questions arise only 
when we come to consider the subjects to which this l^slation 
may be directed. They are two : the observance of the stipula- 
tions of the Treaty ; the peace, order and good government of 
British subjects in the country. 

First, as to the observance of the Treaties. The Treaty- Observance of 

Trxmrif It- 

making prerogative of the Sovereign has, as is well understood, 
certain limitations attached to it Changes in the law can only 
be carried out by means of an enabling Act of the Parliament 
The Queen has no power of herself to enforce the observance of 
stipulations in Treaties by her subjects at home. Nor is 
the power of enforcing it on her «^ubjects in the foreign country 
granted to her by Treaty in express terms. If we take a case 
outside exterritoriality, we shall see at once that these regulations 
do not depend for their validity on the Treaty prerogative of 
the Queen, but on the legislative authority of the country with 
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-whose Sovereign she has made the Treaty. Assuming that a 
Treaty were made between the Sovereigns of Great Britain and 
Germany whereby it was mutually agreed that registers, 
compulsory on the persons affected, should be kept of British 
subjects in Germany and of German subjects in Great Britain. 
It is obvious that the Emperor of Germany could not exerdse 
any compulsion on his subjects here, nor the Queen on her 
subjects there, in virtue of any prerogative power. Such a 
Treaty could only be enforced in England in virtue of an enabling 
Act of Parliament requiring Germans in England to register, 
though it might vest the power of enforcing it on German 
authorities in England : and conversely the proper legislative 
authority would be required in Germany directed against British 
subjects there. 

And this much is at least clear, that if the Treaty prerogative 
has no inherent power of enforcing Treaty stipulations either at 
home or in an independent State, it certainly cannot acquire 
that power indirectly by means of a Treaty which, even in its 
broadest form, only gives civil and criminal jurisdiction over 
subjects. If it acquires this power, it must be in some other 
way which has no connection with the prerogative. It does in 
fact spring by inference from the terms of the grant itself. 
Legislative Now we have seen that the right to adjudicate in respect of 

mvolved in the criminality of an act, and the right to determine disputes, 
reaty grant ^^^ ^j^j^ them the right of declaring by what law the several 
questions shall be settled. Within the grant of foreign jurisdic- 
tion therefore there is contained a certain amount of legislative 
power : it involves, that is to say, the subjection of British subjects 
in the foreign country in question to the legislative supremacy of 
their own Sovereign, within limits which the Treaty defines. 
Enforcing In the Case then where criminal acts by British subjects are put 
of Tr»^^ simply within the jurisdiction of the British authorities, the 
"^^*'*°'Ain Q^^^*^ ^^y exercise her resulting power not only by declaring 
general power that alleged offences by her subjects shall be tried and adjudged 
deal with according to English law, but also by making, or authorizing her 
S)j«Ss?^^*^ Minister, subject to her supeVvision, ^o make, laws specially 
applicable to the condition of those subjects. And within this 
principle falls not only the authority given to her Ministers to 
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make regulations for the observance of the stipulations of the 
Treaty, but also the direct authority given to the Consuls to 
enforce the stipulations themselves or the regulations appended 
to the Treaty. 

But this again is obviously only part of the much wider power General power 
of general legislation. This power is expressed in the words witMn limiu. 
" peace, order, and good government," in respect of which the 
Minister's regulations may be made. These words constitute 
the commoo fixm m which legislative authority is given by 
Parliament, whether, as in such a case as Cyprus, to a High 
Commissioner acting with the advice of a Legislative Council ; 
or, as in the case of New South Wales and other Australasian 
Colonies, to Her Majesty by and with the advice and consent of 
the Council and the Assembly. 

Her Majesty's Minister in an Oriental country is therefore 
put, to all appearances, in a legislative capacity equivalent to 
that of the legislative authorities of the Colonies. But, unless 
the Treaty is to be left out of consideration altogether, this 
resemblance is on the surface merely, the Treaty limitations must 
be read into it ; or, to put the matter more accurately, the 
legislative authority delegated to the Minister on behalf of the 
Sovereign is similar in its nature to the legislative authority 
exercised by the legislatures of the Colonies : but it is not 
greater than that vested in the Sovereign herself, and the terms 
of it are to be found in the Treaty. 

I am disposed to think, therefore, that it can never have been 
intended to give to Her Majesty's Ministers full legislative powers, 
but that the expression " peace, order, and good government " 
are intended to be read with a proviso, "so long as the regula- 
tions do not exceed the powers granted to Her Majesty by the 
Treaty, in accordance with which the Order in Council is 
framed." 

But here the words of some of the Treaties interpose another 
difficulty. The grant of legislative power to the Minister 
appears to be fully warranted where the jurisdiction, whether 
civil or criminal, is granted to the Queen simply. But both Where British 
in civil and criminal cases mention of British as the. governing l^'r^^'ty.^'^^ 
law is often to be found ; and occasionally also of the native 
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law. Now just as the rights of establishing Courts and appoint- 
ing Judges, legitimate inferences from a grant of power to 
determine disputes, are curtailed when the Treaty declares that 
civil disputes (for example) shall be tried and adjudged by the 
British Consul with, " and by," a native officer ; so it is 
obvious that the legislative power of the Minister would be 
limited, although g^nted in general terms in the Order, by a 
declaration in the Treaty that civil disputes are to be determined 
according to native law. 
Power of In the same way, if the Treaty declares that either the civil or 

probably criminal jurisdiction is to be exercised by British law, it would 
curtai . seem that the free legislative power of the Minister must also 
cf. ante^ p. 96. be limited, or be possibly non-existent Because the expression 
" British law " means the enactments of the British Parliament, 
or the principles of the British Common Law, alone ; it does 
not recognize the Sovereign, or her representatives, as l^slators. 
And this point is far from being a trivial one. The grant of 
jurisdiction in the Treaties does not affect British subjects alon^ 
cf, anu, p. ^. foj.^ as we have seen, the rights of both nationals and foreigners 
as against British subjects are affected by it. And it may well be 
thought desirable by the State making the grant that it should 
contain a definition of the law under which it shall be exercised ; 
seeing that the grant of jurisdiction carries with it inevitably 
the rule of conduct for people governed by it, it may well be 
thought desirable that all other persons, whether natives or 
foreigners, should have fair warning by what law their relations 
with British subjects will be determined, if the British subject is 
in default. 

It is to be noticed moreover that the expression generally 
used is " British law " : this would seem expressly to include 
Scotch law for Scotchmen, and, where it differs, Irish law for 
Irishmen. This view, however, is not supported by the Orders 
in Council, which take " British law " to mean ** English law " : 
and to this law, English, Scotch, Irish, and the Colonists in the 
Oriental country are made subject 

Judidal The judicial function of the Minister, or Chargi d'Affaires, also 

function of ^ 

Minister. requires special attention. Where there is no appellate tribunal, 
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appeals from the Consuls are heard by him. In civil matters it 
is important to notice that his functions are purely judicial, and 
that he cannot have any discretionary power to remit or vary 
judgments. The Sovereign has no such power within her 
dominions. The enforcement of the sanctions of the criminal 
law alone rest with the Crown ; in civil cases it rests with the 
successful party. And the representative of the Sovereign can 
have no greater power than the Sovereign represented.* 

In criminal matters the exercise of the prerogative of mercy Prerogative of 

• osercy. 

IS to a certain extent vested in him ; but it is not exclusively 
vested, it being expressly declared to remain with the Sovereign. 

The inclusion of the prerogative of mercy in the general 
scheme of extra-territorial government seems to follow from the 
general terms of the grant. There may be some doubt, however, 
whether it can in strictness be exercised where the tribunal is 
« mixed." 

The execution of writs issuing from a neighbouring Colonial 
tribunal, the concurrent jurisdiction in civil matters of that 
Court, as well as its appellate jurisdiction from the Consular 
Court, seem to fall within the doubt already expressed as to 
whether they are not in excess of the limits Which are set to the 
jurisdiction of the Courts in Oriental countries. 

The subject of registration is dealt with, as will be seen, in Registratioxu 
different ways. In some cases, as in that of Siam, it is 
expressly mentioned in the Treaty ; the privileges are then only /w/, p. 229. 
granted to registered British subjects. In other cases it is made 
compulsory only by the Order in Council ; but here again the 
practice is not uniform. In some cases a pecuniary penalty for 
non-compliance with the Order is imposed ; in other cases the 
method of recovering the fee only is indicated. In all cases a 
small fee, of about ;f !» is charged. The trouble arises in con- 
nection with this fee. By some it is argued, not without a show 
of plausibility, that the fee is a tax — a " poll tax," most obnoxious 

* The functions of the Queen in Council in the matter of appeals from the 
Colonial Courts are judicial, she being advised by the Judicial Committee 
of the Cotmcil according to the law ; they do not originate in the prerogative 
of mercy. 
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of all to the true Briton — and that the British Government has 
no authority by Treaty to levy any taxes. The position is a 
sound one, but it comes curiously from those who would resist 
to the uttermost any attempt at taxation by the native 
Government. Yet the right of taxation has not been abandoned 
by the countries who have granted us exterritorial privileges ; 
except in the case of Turkey. 

But the application of the argument is, I think, open to some 
question. The register is an essential in order that the protect- 
ing duties of the Minister may be properly exercised : it wdhU 
lie essential eveo if tiien were only the mtiioaal and the British 
commtmitics ; it is ten times more important when the foreign 
community is composed of many nationalities. If the sheep are 
not marked upon the mountains, how shall the shepherds know 
their sheep ? 
Probable I am disposed, therefore, to regard the registration fee in the 

' light of a charge for work and labour done, or service rendered, 
and in the same category as other fees chained by the Consuls 
on the authority of the Statute, 6 George IV. c 87, although it 
is not included in the Tables of Fees ordered to be collected 
under that Act 



the 
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Offences Created by the Orders in Council. 

We considered in the last section the question of enforcing the 
stipulations of- the Treaty, and the right to make penal regula- 
tions for carrying the Treaty into effect which is vested in the 
Queen's representative. There remain a certain number of 
offences specially dealt with in the Order in Council, and which 
are created for the purpose of carrying out the promise of the 
first article of the Treaty of " perpetual peace and friendship ** 
between the High Contracting Parties, and " between thdr 
respective dominions and subjects." 

These offences are defined in the sections of the Order in 
Council dealing with "war, insurrection, or rebellion," "offences 
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against religion/* and " unlawful trade." Of these, the warrant for 
the first two seems to be found in the application of the English 
Jaw of public order to the State in which British subjects are 
allowed to enjoy exterritorial privileges. The first recognises the War, or 
Sovereign of that State, and makes criminal the expression of in- "^'^°"" 
tention to depose hnn,tD Jeyy war against him, or to move or stir 
any foreigner with force to invade Jiis dominions, in the same 
way as the expression of such intentions aguist the Queen is a 
treasonable felony by the law of England. The second appfies o fleaan 
that part of the public law of England which protects ministers ^Sj[^ 
and worshippers in the exercise of their religion, as well as 
the sanctuaries, to the ministers, worshippers, and sanctuaries 
of the country in which the Queen's subjects have taken up 
their residence. 

With regard to war and rebellion, it will be remembered that 
the Foreign Enlistment Act (with the exception of so much of 33 & 34 Vict 
it as is extra-territorial) is incorporated in the general body 
of English law administered by the Consular Courts ; and also 
the common law offence of publishing *^ any libel tending to Offences 
degrade, revile, or oppose to hatred and contempt any foreign f^*!^ 
prince or potentate, ambassador or other foreign dignitary, with Sovereigns, 
intent to disturb peace and friendship between the United 
Kingdom and the country to which any such person belongs."* 

From the general warrant which both the Treaty and English 
law give to the foregoing provisions of the Order, must be 
excepted that clause which makes it a misdemeanour for any Provision in 
British subject, without the licence of Her Majesty, to take part Xrea^ 
in any operation of war in the service of the Emperor of China 
against any persons engaged in carrying on war, insurrection, or 
rebellion .against the Emperor of China. 

It is necessary to disregard any political question which may 
have arisen out of our early relations with China to necessitate 
the introduction of this clause ; the point raised by it is simply, 
is there any prerogative power in the Sovereign in virtue of 
which subjects may be prohibited from assisting foreign Sove- 
reigns to quell rebellions, or to resist the attacks of enemies ? 

* See Sir Fitzjames Stephen's * Digest of the Criminal Law,' article 99 ; 
and as to disturbing public worship, article 167. 
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Unless the enemies are in amity with England the case falls oat- 
side of statute law : and it is to be observed that the provision 
extends to insurrection and rebellion as well as to war. 

The history of foreign enlistment has been fully treated by 
Sir Fitzjames Stephen in his ' History of the Criminal Law of 
England/ Chapter XXXI. It is unnecessary to recapitulate 
here what has already been said. The learned author shows 
that the question has always been the creature of statute^ the 
common law recognising the right of enlisting in foreign service. 
The matter therefore seems also to be outside the prerogative. 

Unlawful With regard to unlawful trade, the third in the group of Order 

in Council offences, the matter seems to be different The 
Sovereign is said to be the protector of commerce ; and " it cannot 
be denied that, as the King alone may make Treaties^ a Treaty 
made by him with a foreign Power, forbidding any particular 
commercial dealings between the two countries, might have the 
effect of rendering it illegal for a British subject to enter into 
such commercial transactions, contrary to such arrangement" * 

The argument seems to depend upon the somewhat shadowy 
prerogative of recalling subjects from foreign parts (the penalty 
if they do not come when they are called being confiscation of 
goods), and hence the King " may, by virtue of that prerogative, 
prevent them from personally trading abroad." 

The question may possibly, not bear too close an anal3^si& 
Learned old writers assert that the prerogative exists ; if it does 
exist, it is independent of any Treaty or any grant of foreign 
jurisdiction : it must extend to the prevention of British subjects 
in Spitzbergen trading with the inhabitants of Nova Zembia : it 
must extend too to all Oriental countries, though here there 
is the greater convenience of a Consular Court to enforce the 
mandate. 

• Chitty on the * Prerogatives of the Crown,' p. 17a 
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XIV. 

special Authorities of the Courts. 

I PROCEED now to consider the ''special authorities of the 
Courts." 

/. Bankruptcy. The authority given in the Order as to Bankruptqr 
bankruptcy is to exercise the jurisdiction of the English Courts^ \^^«^ 
of Bankruptcy " with respect to British subjects and their debtors 
and creditors, being either British subjects or foreigners submitting 
to the jurisdiction of the Court." 

With regard to British subjects, the jurisdiction in bankruptcy 
comes well within the grant of power to settle civil disputes : it 
involves a settlement which is not only compulsory on the 
bankrupt, but also on his debtors and his creditors. But if the Difficulties in 
administration of an estate in bankruptcy is rendered difficult fojiyT*^ * 
in England by the existence of foreign debtors and creditors, 
it IS rendered doubly difficult in a country where exterritoriality 
exists. 

Even with regard to the debtor himself some doubt might 
arise whether the bankru{>tcy jurisdiction is properly exercisable 
when the act of bankruptcy is committed elsewhere than in the 
Oriental country. Most of the definitions of acts of bankruptcy 46 & 47 Vict, 
commence with the words, " If in England or elsewhere." " ^ • ' ^ 
This doubt would, however, probably be determined in the 
affirmative ; bankruptcy jurisdiction resulting from the act of 
bankruptcy, and not being exercised in respect of it 

The application of the statute law to the British community 
in an Oriental country must be effected in the same way as 
the application of the statutes in the first schedule of the 
Foreign Jurisdiction Act, that is, by making the necessary 
changes in territorial words. The reason for making a special 
group of extra-territorial statutes to be applied at the Queen's 
pleasure has already been explained. 

" If in England," in the definitions of acts of bankruptcy, 
would then become for the purposes of the Consular Bank- 
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ruptcy Jurisdiction, " If in the country where the Consular 
Court is established." * So in the sixth section, sub-section (rf), 

* For example, after making the necessary alterations, section 4 as applied 
to Japan would read thus : — 

Acts of Bankruptcy, 

46&47 Vict 4. (I.) Adebtor commit! an act of bankruptcy in each of the foUo^iDg 
c 52. 8. 4* cases : — 

(a) If in Japan or elsewhere he makes a conveyance or assignment of 
his property to a trustee or trustees for the benefit of his crediton 
generally : 

{P) If in Japan or elsewhere he makes a fi-audulent conveyance, gift, 
delivery, or transfer of his property, or of any part thereof : 

(c) If in Japan or elsewhere he makes any conveyance or transfer of his 
property or any part thereof, or creates any charge thereon whidi 
would under this or any other Act be void as a fraudulent prefer- 
ence if he were adjudged bankrupt : 

{d) If with intent to defeat or delay his creditors he does any of the 
following things, namely [departs out of Japan, or being out of 
Japan remains out of Japan], or departs from his dweUing-house, 
or otherwise absents himself, or begins to keep house : 

It is probable that the words in brackets are not stricdy applicable to the 
Consular Courts. If the position is sound that they cannot properly exercise 
civil jurisdiction in respect of defendants out of the jurisdiction, neither can 
they exercise jurisdiction in bankruptcy as between a person out of it and 
creditors in the country. 

53 & 54 Vict. (^) {Bankruptcy Act^ 1890, sec. i.] A debtor conmiits an act of bank- 

c. 71, s. I. ruptcy if execution against him has been levied by seizure of 

his goods under process in any civil proceeding in any of the 
Consular Courts in Japan, and the goods have been either sold or 
held by the officer of the Court for twenty-one days. 

Provided that where an interpleader siunmons has been taken 
out in regard to the goods seized, the time elapsii^ between the 
date at which such sunmions is taken out and the date at whidi 
the officer of the Court is ordered to withdraw, or any interpleader 
issue ordered thereon is finally disposed of, shall not be taken 
into account in calculating such period of twenty-one days : 
(/) If he files in the Consular Court a declaration of his inability to pay 

his debts, or presents a bankruptcy petition against himself : 
{£) If a creditor has obtained a final judgment against him for any 
amount, and execution thereon not having been stayed, has served 
on him in Japan [or, by leave of the Court, elsewhere] a bank- 
ruptcy notice, similar to that provided by the English Bankruptcy 
Rules, 1886, requiring him to pay the judgment debt in accord- 
ance with the terms of the judgment, or to secure or compound fiar 
it to the satisfaction of the creditor or the Consular Court, and he 



BANKRUPTCY. I27 

which defines the persons over whom bankruptcy jurisdiction is 
exercisable, the words "domiciled in England" would read, 
"domiciled in the country where the Consular Court is 
established." 

But here there is a preliminary difficulty ; and the question Difficulties as 

, to domicil 

arises whether the decision that an Englishman cannot acquire arising from 
a domicil in a country in which he has exterritorial privileges,* ^^^ ^^ 
does not cut away the first condition of bankruptcy indicated in ^'w^. 
the sub-section. The alternative condition of residence, how- 
ever, remains unaffected ; and this would of course cover many 
cases, but obviously not all of those intended to come within 
reach of the laws of bankruptcy. 

The Orders in Council lay down two canons of construction 
for English statutes which have to be applied to a country 
wherein foreign jurisdiction is exercised. They are : — 

Firsts they shall be deemed applicable so far only as the ^f* ^^^ . 
constitution and jurisdiction of the Courts and the local c, 1884, 

-. anU^ p. 115. 

Circumstances permit : 

Secondly^ for the purpose of facilitating their application, they 

does not, within seven days after service of the notice, in case 
service is effected in Japan [and in case the service is effected 
elsewhere, then vdthin the time limited in that behalf by the order 
giving leave to effect the service], either comply with the require- 
ments of the notice, or satisfy the Consular Court that he has a 
counter-claim, set-off or cross demand which equals or exceeds 
the amount of the judgment debt, and which he could not set up 
in the action in which the judgment was obtained. 

[Bankruptcy Act, 1890, sec, i.] Any person who is for the time 
being entitled to enforce a final judgment, shall be deemed a 
creditor who has obtained a final judgment within the meaning 
of section 4 of the principal Act 
(A) If the debtor gives notice to any of his creditors that he has 
suspended, or that he is about to suspend, payment of his debts. 

* As I shall have frequently to refer to this decision in re TootaPs Thists L. R. 23 Ch» 
before the time comes to discuss it, it may be well to explain here that the ^^* 532* 
expression in the text is not strictly accurate, but is only used for convenience. 
The decision establishes, first, that no '' national " domicil can be acquired in 
the country ; and, secondly, that no '' exterritorial '' domicil can be acquired 
by long residence in an exterritorial community.' Therefore, where the law 
of the domicil has to be applied, it wiU not be the law of the country which 
bas granted the privilege, nor the law of the community, which is the law of 
the Order in Council, but the law of the domicil of origin which revives. ef, p. 151. 
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may be construed, or used with such alterations and adaptations 
not aiTecting the substance, as may be necessary. 

The question then arises whether, in applying this sixth 
section, the condition of domicil must be omitted, because 
the local circumstances do not permit of domicil being acquired 
in the country in which the Consular Court has jurisdiction ; or 
whether the substance of the provision would be aflected by 
substituting for the condition of '' domicil," a condition which 
would fulfil the meaning which that word conveys. It b not 
denied that the facts involved in domicil of choice or origin 
under ordinary circumstances may form a feature of residence 
among an exterritorial community, the facts which are containted 
in the expression animus manendi, but it is denied that domidi 
arises in consequence of them. And this, if it means anything, 
must mean that the legal consequences involved in the term do 
not result from those facts. This condition in the Bankruptcy 
Act is one of these legal consequences ; and therefore, if TaoioTs 
Trusts was rightly decided, section 6 (i) {d) must read for 
Japan (for example) thus : — 

6 (i). A creditor shall not be entitled to present a bankruptcy 
petition against a debtor unless — 
{d) The debtor .... within a year before the date of the 
presentation of the petition, has ordinarily resided or 
had a dwelling-house or place of business in Japan. 

Query : Again, if the bankruptcy jurisdiction is properly referable to 

S^^mdScSon. *^^ Treaty, it would seem to follow that only such claims as are 

properly within the civil jurisdiction of the Court can be settied 

in the bankruptcy proceedings. 
Foreign The questions whether foreign debtors to the estate can be 

cr^hors""^ sued by the trustee, or foreign creditors of the estate can prove, 
resident in the must depend on whether the Court has any and what jurisdic- 

COUntiy. rr 

tion in respect of foreigners. If it is necessary for them to 
obtain the consent of their own authorities to their submission 
to the British Consular Court in ordinary civil suits, then the 
same rule must apply to their submission in bankruptcy adjudi- 
cations. But apart from this point, an actual submission on 
their part is necessary, and this introduces the first difficulty. 



BANKRUPTCY. 1 29 

The bankruptcy jurisdiction of the Consular Courts is only 
compulsory with regard to the British section of the exterritorial 
community ; it cannot profess to deal, except by consent, with 
the mass of liabilities incurred or profits made by the bank- 
rupt British subject within the commercial area occupied by the 
community. 

The complications which must inevitably arise in the case of 
a bankruptcy in a Treaty Port of any extent, may be somewhat 
mitigated by the application of the principles of international 
bankruptcy. But these rules are themselves imperfect, and are 
not uniformly recognised in all countries. The community 
would have to be split up into its component nationalities, 
and the title of the British trustee to sue in their several Con- 
sular Courts would depend upon the law administered by each 
of them. Probably few difficulties, except expense, would be 
put in the way of getting in the estate ; but in administering the 
assets the complications would be considerable, and the dis- 
charge would receive, according to the present practice, no 
general recognition. The ineffectiveness of a bankruptcy discharge Difficulties as 
is one of the most serious hindrances to international commerce ; [^ J^^^I^ 
it is almost inevitable, beaiuse the laws of many countries do ^^''^ 
not admit the principle of a complete discharge as an incident 
of bankruptcy. But it is infinitely more serious when the ques- 
tion arises to impede the final settlement of commercial disputes 
which have arisen between members of the same community. 

But the difficulties do not end here. According to the prin- ^^^ets in 

other 

ciples of English bankruptcy law, the trustee's duty is to en- coontries. 
deavour to get in assets wherever they may be found, and to 
admit proofs from all creditors irrespective of nationality and 
residence. The definition of the " property " belonging to the 
bankrupt which vests in the trustee of a bankruptcy in the 
Consular Court of Japan, and is divisible among his creditors, 
would be under section 168, "money, goods, things in action, sea i68. 
land, and every description of property, whether real or personal, 
and whether situate in Japan or elsewhere." This, it is almost 
unnecessary to remark, is not really an extra-territorial provision 
of the Bankruptcy Act Property abroad cannot be recovered 
without an application to the Courts of the country in which it 

K 
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is situated. In almost all countries^ I thinks the status of a 
trustee in bankruptcy is recognised ; but this of itself is io- 
sufficient The provision in the Act is necessary to ground 
both his right to appear in the foreign Court, and his right to 
hold, as against all parties, property recovered by his applicati(»i 
Proof of debts due to non-resident creditors is also presumably 
intended to be included in the scheme of Consular bankruptcy, 
for there is no limitation of the jurisdiction in the Order 'm 
Council. The only question in rcgsurd to it is how far it is 
warranted by Treaty. 

On the whole, therefore, the Consular Court has been pnt 
on a level with all the Bankruptcy Courts in the Queen's 
dominions. The effect of a foreign, and even of a colonial, 
discharge in bankruptcy is one of the most knotty points in 
English law, and it would be out of place to discuss it here. 
Some effect it undoubtedly has, and the same effect must be 
accorded apparently to discharges granted by Consular Courts; 
and in the same way the title of trustees in bankruptcy appointed 
by Consular Courts would be recognised in England : and, 
above all, the Consular Courts are brought within the 118th 
section of the Bankruptcy Act, which provides that all the 
British Courts having jurisdiction in bankruptcy ''shall severally 
act in the aid of and be auxiliary to each other in all xnatten 
of bankruptcy." In applying this rule difficult problems are 
not unlikely to present themselves. Probably, however, neither 
section 117 nor 119 can be applied The former section deals 
with the enforcement of bankruptcy orders throughout the 
United Kingdom alone, England, Scotland and Ireland being 
specially referred to. With regard to section 1 19, the general 
principle of putting the Consular Courts on the same footing as 
the Colonial Courts seems to warrant the assumption that the 
section may be applied to them. In the case of Japan, for 
example, it would read as follows : " Any warrant of a Court 
having jurisdiction in bankruptcy in England may be enforced 
in Japan in the same manner and subject to the same privil^es 
in and subject to which a warrant issued by any justice of the 
peace s^sdnst a person for an indictable offence against the laws 
of England may be executed in Japan in pursuance of the Acts 
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of Parliament in that behalf." In the dominions, the execution 
of the warrant would come under the Fugitive Offenders Act, 
1 88 1 : in Japan under that Act as applied to that country by 
Order in Council. The questions involved in such an applica- 
tion have already been discussed ^^9 P- «<»• 

It is unnecessary here to go into a detailed examination of 
the many minor points which must inevitably arise in an exterri- 
torial bankruptcy. The chief points to which I have to draw 
attention are, that the difficulties are enormously increased by 
the fact that, owing to the constitution of the community, ques- 
tions of international bankruptcy arise at two points, and intrude 
even into the simplest cases ; and, secondly, that from this cause 
the bankruptcy is not effective even in the community among 
ivhich the bankrupt has traded. 

In the Treaty with the Sultan of Muscat, bankruptcy is/«*'»p»a2a. 
dealt with very fully. The Consul is required to use his [see also 
endeavours to obtain for the benefit of the creditors the bank-^^^p^aiS.] 
rupt's property in another country. When the property is all 
divided among the creditors, the bankrupt is entitled to a full 
discharge. 

The effect of such a provision in a Treaty is obviously to 
bring all creditors, foreign as well as national, of the estate 
within the bankruptcy, and to include debts due to them in the 
discharge. It is interesting as negativing the idea that the 
consent of his Sovereign is necessary before a foreigner can be cAautet p. 
submitted to the jurisdiction of another State. In an Oriental 
country where there are many foreign communities the simplest, 
if not the only possible, method of dealing with bankruptcy 
ivould be to give a simple grant to each Power of full juris- 
diction in bankruptcy over its nationals, with all the necessary 
consequences. The right to give a discharge would of course 
raise difficulties in the case of countries whose laws do not 
recognise the principle. 

The jurisdiction in small bankruptcies, under sections 121 and Small 
122 of the Act of 1883, is equally applicable to the Consular ™^ **" 
jurisdiction in bankruptcy ; the limits mentioned — ^£300, as that sees. 121, 
of the who\e of the debtor's property, and £$0, as that of his "*• 

K 2 
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whole indebtedness — ^being presumably, in the absence of spedal 
rules, turned into local currency at the rate of exchange 
current on the date of the petitioa 
Admimstra- The jurisdiction of the Consular Court extends also, under 
k^lmt section 125 of the Act of 1883, and section 21 of the Act of 
estates. 1890, to the administration in bankruptcy of the estates of 

sec. 125 ; and persons dying insolvent : the petitioning creditor being a person 
?7i^«r* whose debt would have supported a petition had the debtor 

been alive. 
sec. 125 (lo). The application of the tenth sub-section of section 125 scans 
to be that the debtor must have resided or carried on business 
within the jurisdiction of the Consular Court for the greater 
part of the six months immediately prior to his decease. 

The special powers of the Board of Trade created by the Act 
of 1883 are a little difficult to deal with in connection with the 
Consular Courts. 

//. Coroner's Inquests. The Court is to have and dis- 
charge all the powers, rights, and duties appertaining to tbe 
office of coroner in England, together with the power of 
summoning juries when necessary. 
Jnnsdictioii of The duties of the coroner of enquiring into all cases of sudden 
C^t^thc d^^ith, or death under any circumstances of suspicion, form so 
matter of int^^ral a part of the administration of the criminal law. that there 

inquests. & r » 

is no difficulty in tracing the warrant for the exercise of the 
power to the simple grant of criminal jurisdiction over nationals. 
The cases in which the Consular Court will hold an inquest 
are, when the dead body of a British subject is found in the 
foreign country, and there is reasonable cause to suspect that 

50 4 SI Vict, such person— 

€• 7'» •• 3- i. Has died either a violent or unnatural death : or 

iL Has died a sudden death of which the cause is unknovn : 
or 

iii. Has died in prison, or in such place or under such cir- 
cumstances as to require an inquest in pursuance of any Act d 

Parliament 
Wammts for The warrant for arrest or detention of a person chained with 
murder or manslaughter, or of being accessory before the fact to 
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a murder, by the inquisition can obviously only be directed 
against a British subject ; but presumably the inquisition may 
chaige the offence against either a native or a foreigner. On ForeigiiOT. 
the other hand, presumably, the Court will take notice, and give 
effect to foreign inquisitions charging a British subject with the Foreign 

J c r ' inquests. 

murder of a foreigner. 

///. Vice- Admiralty Jurisdiction. The Court is to be a Admiralty 
Vice-Admiralty Court, and for and within the Oriental country, ^ 
and for vessels or persons coming to and within that country, 
is to exercise the same jurisdiction as a Colonial Vice- Admiralty 
Court. 

By the « Colonial Courts of Admiralty Act, 1890," the old S3 & 54 Vict 

C* ^7* 

Vice-Admiralty Courts of the Colonies are abolished. Colonial 
Courts of Admiralty being substituted for them. And by 
section 12 it is provided that "it shall be lawful for Her Majesty •ec 12. 
the Queen in Council by Order to direct that this Act shall, 
subject to the conditions, exceptions, and qualifications (if any) 
contained in the Order, apply to any Court established by Her 
Majesty for the exercise of jurisdiction in any place out of Her 
Majesty's dominions which is named in the Order as if that Court 
were a Colonial Court of Admiralty, and to provide for carrying 
into effect such application." 

This Act falls within the category of Acts of an extra- '/> ^'^ P« 
territorial nature which, like those in the schedule to the 
Foreign Jurisdiction Act, have been considered to need a special 
application. 

The Vice- Admiralty Courts Acts are repealed ; but under 
section 9 of the new Act, it is *^ lawful for Her Majesty by sec 9. 
commission under the Great Seal to empower the Admiralty 
to establish in a British possession any Vice-Admiralty Court," 
and, " in addition to any other jurisdiction of such Court," to vest 
in such Court the whole or any part of the jurisdiction created 
by the Act 

The jurisdiction of the Consular Court as an Admiralty Court Extent of 
in a foreign country extends "over the like places, persons, i^ 2 (a^^ 
matters, and things as the Admiralty jurisdiction of the High 
Court in England " : it is to be exercised ** in like manner and to 
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as full an extent as the High Court in England, and shall 

have the same regard as that Court to international law and the 

comity of nations.'' 
Kc. 2 li) if) Under the Naval Prize Act, 1864, and under the Slave Trade 
c.^2S. ^^ Act, 1873, or any other enactments relating to prize or the 
36 & 37 Vict, slave trade, the jurisdiction is to be that of a Vice-Admiralty 

Court, and not that of an Admiralty Court : but special 

authority is required to exercise jurisdiction in the matter of 

prize. 
The Consular Court as a Court of Admiralty is not to have 
■ec 2 (3) (c). jurisdiction under the Act '' to try or punish a person for an 

offence which according to the law of England is punishable cm 

indictment " ; nor in relation to the laws and r^[ulations relating 
Kc. 2 (3) {d). to Her Majesty's Navy at sea, or under any Act providing for 

the discipline of Her Majesty's Navy, unless it is specially 

conferred on it by Order in Council. 

Tnrisdiction in jy, LUNACY. The Court is to exercise all the jurisdictioQ 
relative to the custody and management of the persons and 
estates of persons of unsound mind that belongs to the Loni 
Chancellor or other persons in England entrusted with the care 
of lunatics by virtue of Her Majesty's Sign-ManuaL 

It is exceedingly difficult to trace the warrant for this jurisdic- 
tion in cases where the Treaty grant is confined to criminal juris- 
diction and the settlement of disputes between British subjects. 
The jurisdiction in lunacy involves points which belong property 
to a larger question. It is to be observed, however, that the 
general interpretation of this grant by the Order in Council 
is that the Queen's jurisdiction is ''for the administration or 
control of the property or persons of British subjects." 

V. Matrimonial Affairs. The Court has the same juris- 
diction in matrimonial causes as the English Court, except with 
Eztoit of ^ regard to dissolution, nullity, or jactitation of marriage. The 
matrimoSl"^ jurisdiction which remains enables the Court to pronounce decrees 
°**'*^' only in judicial separation, restitution of conjugal rights, and 
to establish Intimacy and the validity of marriages^ ace 
the right to be deemed natural bom subjects. In additioc. 



MATRIMONIAL AFFAIRS. 135 

however, the Court would have the right to determine questions 
relative to the custody of children, alimony for the wife, 
settlements of property, and probably damages against a 
co-respondent 

This jurisdiction to determine matrimonial disputes and 
differences seems to fall well within the general terms of the 
Treaty grant: the reason for the exception is, however, not 
clear. 

The jurisdiction is expressly confined to British subjects in 
the foreign country ; the complicated questions relative to the 
jurisdiction of the English Divorce Court over foreigners 
domiciled in England do not therefore arise. It is difficult to 
say, however, whether the matrimonial jurisdiction of the 
Consular Courts extends over all British subjects in virtue ofOvayrtiom 

jnnsdictKni 

mere residence m the country in which they are established, may be 
or whether the existence there of the matrimonial home is^ 
necessary. The way in which the Order in Council is drawn 
suggests that a temporary residence in the country may possibly 
be sufficient ; but if this is so, the presence of both parties in 
the country would probably be necessary. The article would 
then be construed, ^ The Court has jurisdiction in questions of 
judicial separation, etc., over British subjects in Japan." On the 
other hand, the term ^jurisdiction" in the sentence ''shall have 
.... with respect to British subjects, all such jurisdiction 
.... as ... . belongs to the Court of Divorce .... in 
England,'* may possibly not be confined to the objects in 
respect of which it is exercised— dissolution, nullity, and the like 
— but may include the limits of its exercise — the persons ag^nst 
whom it can, and those against whom it cannot, be exercised. 

The jurisdiction of the English Divorce Court depends on the 
existence of a domicil or of the matrimonial home in England. 
Nationality is immaterial, and residence in England is im- 
material 

Now in applying this rule to Oriental countries, the condition cf. anie, p. 
of domicil must be cut out But as the condition of the 
existence of the matrimonial home remains, it is unnecessary 
to consider, as was necessary in the case of bankruptcy, 
whether any other condition should be substituted for that of 
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domiciL Further, nationality is very material, and also resi- 
dence in the Oriental country. The nationality is of course that 
of the husband. 

The question is therefore narrowed to this, whether the 
article should not be construed, '' The Court has jurisdiction in 
questions of judicial separation, etc, over British subjects who 
are, and whose matrimonial home is, in Japan." 

Concurrent jurisdiction in matrimonial causes is by no means 
an uncommon incident of the law ; in nearly all cases of English 
subjects resident in an Oriental country, their domicil will be 
English, and the English Court will have jurisdiction to pro- 
nounce decrees as well as the Consular Courts; the English 
Court having sole jurisdiction in the cases of dissolution, nullity, 
and jactitation, which are excepted from the Consular jurisdiction. 
But if the domicil which is maintained in spite of continued 
residence in the Oriental country is not English, then the 
English Court will have no jurisdiction at all, but only the 
Court of the country of that domicil. 



Probate juris- 
diction. 



General 
principles 
governing 
^rant. 



VL Probate and Administration. As a Court of Probate 
the Consular Court has jurisdiction to grant probate or adminis- 
tration with the will annexed, if there is a will ; or to grant 
letters of administration if there is not, with respect to the 
property of British subjects having at the time of their death 
their fixed places of abode within the country in which the 
Court is established. With regard to a person dying in the 
country, but who has not his fixed place of abode there, the 
Court is empowered to hold any property he may have possessed 
until it can be dealt with according to law ; that is to say, until 
an order is made with regard to the estate of the deceased by the 
Court having jurisdiction over it, this order presumably being 
brought to the Consular Court to be enforced in the usual way. 

It is necessary to examine how the general law which 
governs the grant of probate can be applied by a Consular Court 
That law is shortly as follows : — Probate or administration, and 
all incidental questions connected therewith, follow the law of 
the domicil ; the right to authorize dealing with the property of 
a deceased person belongs to the Courts of the country where 
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the property is situate ; in granting the authority these Courts 
will act on the previous principle, and adopt prior decisions of 
the Courts of the domicil. 

This law is only partially applied to the probate jurisdiction RnleofUie 
of the Consular Courts. In the first place, the grant is only made coandl. 
in cases where the deceased persons had their fixed abode in the 
country. This seems to substitute the law in force in that 
country for the law of the domicil ; that is to say, the law as laid Probably does 

swfty with 

down by the authority of the Queen in Council as applicable to law of 
her subjects residing there. This point is an exceedingly im- ^**°"^ 
portant one, but, like so many others, the absence of express, or 
at least reported, decisions makes it impossible to do more than 
suggest answers to difficulties. Such a case as this might easily 
occur. An English subject, possessed of lai^e property in 
England, has his fixed abode in Yokohama, but his domicil of 
origin is Mauritius. An application is made to the English 
Courts to administer his estate. The English Court has juris- 
diction to make an order with regard to the English property ; 
but the rule is that it will follow the law of the domicil, and no 
domicil can be acquired in Japan. It is suggested nevertheless 
that the difficulty, which has occurred in the preceding cases, 
whether it is permissible to substitute for domicil something 
which is practically equivalent to it, is in this case solved by 
the form of the Order in Council ; and that therefore in this 
hypothetical case the law in force for English subjects in Japan 
would be followed, and not the law of Mauritius. 

With regard to the property of British subjects who die in Non-readent 

British 

Japan, but who have not their fixed abode there, the instruction subjects dying 

to the Court is specific : it is to hold the property in charge ™ J*P*"' 

pending the decision of the Court of the domicil, or of the Court 

of any other country in which the deceased had property acting 

on the law of the domicil. But with regard to the property in Property in 

T&pftn of 

Japan of British subjects who die elsewhere, the position is by no Bntish 
means clear. Under ordinary circumstances an auxiliary grant SUwhcre.^^^ 
from the Courts of all countries in which the deceased may have 
property is necessary in order to enable the different properties 
to be reduced into possession. The limitation of the jurisdiction Auxiliary 

grants. 

in the Order in Council to the property of those having a fixed 
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place of abode in Japan creates a difficulty ; but it would seem 
probable that, both in this case and in the preceding one, the 
Consular Court would make the necessary order on an appli- 
cation for an auxiliary grant 



Depends cm 
domicil* 



Legacy dutj. The question of domicil affects also the subject of legacy duty. 
It was decided in re TootoTs Trusts (Law Reports, 23 Chancery 
Division, 532) that one of the consequences of the principle 
which the Court laid down, that no domicil can be acquired io 
an Oriental country, is that the personal estate of a testator 
or intestate, having a fixed place of residence in such a country, 
is liable to legacy duty. The liability to pay legacy duty uiKler 
the statutes depends on domicil alone. *^ That the personal estate 
may happen to be locally situate in Great Britain, or that the 
funds may be transmitted to Great Britain for the purpose of 
being paid to the legatees, are immaterial circumstances." There* 
fore, as British subjects in Oriental countries, though they have 
their fixed abode there, do not acquire a domicil, if their 
continuing, or revived, domicil is English, their estates are liable 
to pay legacy duty in England. 



Tarisdiction 
in piracy. 



VIL Piracy. Jurisdiction is given to the Court over British 
subjects in the country in which it is established who are charged 
with the crime of piracy wherever committed. The warrant for 
this jurisdiction is to be found in the law of nations, which treats 
piracy as a crime against nations, triable before any Court, no 
matter what the nationality of the prosecutor, of the pirate, or 
of the ship may be. The jurisdiction of the Consular Court, 
though unlimited with regard to the place where the ofTence is 
committed, is limited to offenders who are British subjects. 

As the jurisdiction lies outside of the Treaty, the crime being 
committed outside the territory, and as piracy is triable any- 
where, as just stated, it would appear that the national Courts 
have also jurisdiction over British subjects charged with the 
offence. Another principle given by the writers, is that the 
punishment of piracy depends on the municipal law of the State 
where the offence is tried. In cases where the Oriental country 
has Courts which administer laws which recognise Western 
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principles of jurisprudence, it would seem that in strictness the 
Consular Court should, in punishing a pirate, administer the 
national law. 

It will be observed that guardianship of infants is not included Guardianship, 
in the special authorities given to the Consular Court It^seems 
open to argrument that the subject, although a matter of 
special delegation from the Sovereign, is included in the general 
application of the law of England to the Consular Courts. 



XV. 

The Effect of Foreign yurisdiction on Domicile ^ 
Naturalization, Marriage and Divorce. 

I PASS now from the expressed or implied consequences of the 
Treaty grant to those which are consequences only by inference. 
It is in this branch of the subject that we meet some of its 
gravest difficulties. The question of domicil, with all its attend- Law of 
ant results, inevitably attracts immediate attention. It is one of oriental 
the few which has been the subject of express decision, countriea^ 
^^Tootats Trusts*'* is a. household word among the communities 
which are affected by the principles it established. These are, 
first, that domicil cannot be acquired by a British subject in an 
Oriental country : secondly, that there is no such thing as an ex- 
territorial domicil, or domicil qud the British community in such 
a country, as distinct from the national community. These 
principles were quoted with approval by the Judicial Committee 
of the Privy Council in the case oi Abd-ul-Messih v. Farra (Law 
Reports, 13 Appeal Cases, at p. 441). With great respect I think 
that the judgment contains certain misconceptions ; at least it 
leaves room for a further examination into the question. In the 
case itself these misconceptions and the unexhaustive nature of 
the argument were of little moment It involved only the least 
of the consequences of the broad doctrine — the payment of 

* Law Reports, 23 Chancery Division, 532. 
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tribute to Caesar. And it was strictly a case of aut Casari^ out 
Question nuUL The national Government does not attempt to tax 
^^DivTon foreigners, or foreign estates as they pass from hand to hand, 
giyment of fhe English law exacts legacy duty from the personal estate of a 
testator or intestate domiciled in England. The application of 
the principle was easy and involved no hardship. The English 
domicil of origin was held to remain in spite of the deceased's 
L. R. 23 Ch. ^«^V««^ manendi in the Treaty Port of Shanghai. The applica- 
Div, at p. 541. tiQn of the remedy was equally easy since the fund was in Court, 
and the officers of the Court were bound to see that the l^[acy 
duty, if payable, was paid before the fund was parted with. 
One of the possible consequences of the decision has not, so far 
as I am aware, been fully argued. Supposing that the fund had 
not been so conveniently within the power of the Court, it is 
O. XI., probable that under the provisions of Order XL of the Rules of 

the Supreme Court, the Court would have held that it had 
jurisdiction to deal with the matter as a necessary consequence 
of the principle of domicil it had laid down. But there might be 
many circumstances which would induce the Court to decline 
recovery of to deal with it, and the question arises whether, alternatively or 
CotSim ^^ " concurrently, the Consular Court, under the general jurisdiction 
Court. conferred on it, is not also bound to see that the l^acy duty, if 

payable, is paid. But to return to the question of domicil In 
Mr. Justice Chitty's judgment exception must be taken to the 
following dkta ; they are, strictly speaking, only imperfect or in- 
complete statements of the law, but in so recondite a subject 
Criticism of such Statements are misleading, undue reliance being inevitably 

dictti of /. 

Chitty, J. placed upon them when they are referred to. 

"The exceptions from the jurisdiction of the Court as a matri- 
monial Court in regard to dissolution, nullity, or jactitation of 
marriage are important, and the effect of them is apparently to 
leave Englishmen subject to the jurisdiction of the Court for 
matrimonial causes in England in respect of the excepted 
matters." 
The jurisdiction of the English Court over English subjects 

off/r, p. 135. abroad in all matrimonial matters depends on certain principles 
which have already been considered. But the consequence of 
them is that in cases without number the jurisdiction is con- 
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current with that of another tribunal in another country. The 
fact that the Consular Courts in Japan have jurisdiction given 
to them in certain cases cannot take away the jurisdiction of 
the English Courts if it already exists ; nor can the fact that 
jurisdiction is not given to them in certain other cases confer 
jurisdiction on the English Courts if it does not already exist 
In this respect the jurisdiction of the Consular Courts is entirely 
on a par with the jurisdiction of a Colonial or of a foreign Court. 

^ The British community at Shanghai, such as it is, resides on 
foreign territory ; it is not a British Colony, nor even a Crown 
Colony, although by the statutes above referred to the Crown 
has, as between itself and its own subjects there, a jurisdiction 
similar to that exercised in conquered or ceded territory." 

This judicial recognition of a mistaken inference, which owes 
its origin to an unfortunate form of expression in the statute, is 
much to be regretted. The jurisdiction is not similar to that ef. ante, pw 

27 

exercised in a Crown Colony ; but such jurisdiction as exists in 
the foreign country is exercised in the same way as it is 
exercised in a Crown Colony. 

" The jurisdiction conferred on the Supreme Court at Shanghai 
is merely the jurisdiction of Her Majesty exercisable in China, 
and confined to British subjects. It is not exclusive and does 
not oust the jurisdiction of Her Majesty's Courts in England." 

This statement is calculated to mislead the student It suggests 
almost inevitably the inference that Her Majest/s Courts in 
England have jurisdiction generally over British subjects in 
China. The meaning is however that the fact that a Consular 
Court has jurisdiction in certain matters does not oust the juris- 
diction of the English Courts if they also have jurisdiction in 
those matters. But this is merely stating what is true of all 
Courts ; it is the fundamental idea contained in the term ** con- 
current jurisdiction," and the rules which the Courts have worked 
out in connection therewith. The fact that certain wills which 
are provable in the Court at Shanghai are also within the juris- 
diction of the Probate Court in England, depends on the rules of 
jurisdiction of that Court ; it proves nothing to the point, 
because many wills which are provable in France, or Germany, 
or Russia, are also within the jurisdiction of the English Probate 
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Court ; and in certain cases not only may, but must, receive die 
authority of that Court before they can be used as an effective 
title to property in England. 

These dicta formed, however, no material part of the judgment : 
the material points made were the three following : First, there 
was no Chinese domicil ; secondly, there was no Anglo-Chinese 
domicil ; thirdly, there was no exterritorial domicil : and there- 
fore a prior domicil, in a subsequent case determined to be the 
domicil of origin, remained 

First, there was no Chinese domicil 

This position needs some little explanation. The principle 
depends on the. immiscible nature of Occidental and Oriental 
races. "The difference," to quote the often-quoted phrase, 
"between the religion, laws, manners and customs of the 
Chinese and of Englishmen is so great as to raise every 
presumption against such a domicil." The presumption is 
against it So far as I can see, there is no prior authority for 
saying that such a domicil cannot be acquired. The current of 
the argument in Maltass v. Maltass (i Robertson's Ecclesiastical 
Reports, 67)^ and in the more recent case In re Bethell (Law 
Reports, 38 Chancery Division, 220), seems to assume in the one 
case that it was not impossible. Treaty considerations apart, for 
an Englishman to become a Turk, and so subject to the law of 
Turkey ; and in the other that a little more evidence only was 
necessary to admit that Mr. Bethell had actually become a 
Barolong. This points, of course, to nationality, which will 
come to be considered next in order : but if nationality can be 
acquired in a barbarous or Mahomedan State, it would follow 
that domicil can be acquired therein also. It is only the 
presumption that is against it. 

But the conditions are changed when an exterritorial Treaty 
has been entered into with the "barbarous or non-Christian 
State," and this both as regards nationality and domicil. Treaty, 
Statute, and Order in Council have compassed the British 
subject round about with privileges. And with the acquisition 
of privileges by each member of the community has come also 
the acquisition of rights each against the other. To take the 
simplest example, one English subject has a right to sue 



DOMICIL. 143 

another English subject in the Consular Courts. But if such a 
subject could divest himself of his English nationality, and 
become a subject of the Oriental country, the right to sue him 
in the Consular Court would be gone. 

And whether we regard the legislative authority of British 
law in an Oriental country to be the Sovereign of that country 
or the Queen of England, the same thing results in this respect : 
the right in question has been expressly created by law 
against British subjects ; it is vested, as we have seen, in others 
besides their fellow-subjects, and it is impossible for them Subjects 

cannot with,* 

either voluntarily to withdraw themselves, or involuntarily to be draw from 
withdrawn, from the compass of those rights. In this respect involved in 
nationality (unless expressly dealt with in the Treaty) smd^^^ 
domicil stand on the same footing, though with regard to 
nationality there are other considerations to be presently 
considered. 

In Maltass v. Maltass Dr. Lushington considered the question 
from another point of view: whether the Treaty with the 
Porte applied to all British subjects both temporarily and 
permanently resident in Turkish dominions ; and the obvious 
answer was that it did ; and from this followed as a legitimate 
deduction, identical with the point just taken, that it is impossible 
for a British subject to be living in Turkey out of the protection 
of the Treaty. 

With regard, however, to the consequences of acquiring a 
domicil in an Oriental country, if it were possible, the result 
is the same, in all cases in which the law of the domicil is applic- 
able, as if it were not possible. The status would be, for 
example, " British subject domiciled in Japan." In any case in 
the English Courts in which the lex domicilii had to be applied^ 
the law would be the law of Japan, which, in the case of British 
subjects, is by Treaty the law of England. Unci>alised native 
Courts would be ignorant of the distinction between nationality 
and domicil : they would consider only the former ; and civilised 
native Courts, such as those in Japan, would apply the lex 
domicilii in precisely the same way as the English Courts. In 
cases where the matter is of importance the result is the same : 
but it is not safe to assume that therefore the question is 
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immaterial. I think it may be decided on the broad" prindpfe 
that the Treaty binds the persons it refers to, so that they 
cannot loosen the obligations it imposes on them. 

The result seems to be that, though it is possible to rebut the 
presumption against a British subject becoming domiciled in a 
barbarous State, it seems clear that where there is an exterritorial 
Treaty with such a State, the acquisition of a domidl in that 
State is impossible. 
Converse There is a converse side to this question, on which some 

case : domicu - 

of Orientals in light must be thrown, if possible. What is the position of 

*»op«« Orientals in this country? Probably the principle of the 

"immiscible nature" applies both ways, so as to raise' a 

presumption against the acquisition of domicil by a " barbarian" 

in a Western community ; but, as before, the possibility most 

Naturalization be admitted. And as for naturalization, the desire to become an 

Englishman can be shown by compliance with certain statutory 

forms. 

General But exterritorial Treaties are not reciprocal * : the rights they 

SrientiOs^in Confer are limited to the country which confers them. And 

Europe. ^^g ^ Corean, for example, in England could be sued in the 

English Courts as any other resident foreigner. And there 

seems no valid reason why, his own laws not prohibiting so as 

to raise a presumption against any animus manendi^ such an one 

should not also acquire an English domiciL 

No Anglo- The second point determined was that there was no such 

domidL thing as an Anglo-Chinese domicil, similar in its nature to the 

Anglo-Indian domiciL It is only necessary to understand what 

the term Anglo-Indian domicil means to see that the questi<»i 

Meaning of does not admit of argument The decision in that much-quoted, 

Anglo-Indian 

domiciL much-misunderstood case, " The Indian Chiefs* (3 Robinson's 
Admiralty Reports, 1 2), had nothing to do with exterritoriality 
as now understood. It is true that Sir William Scott based his 
judgment on the immiscible characters which from old time bad 
kept Westerns apart from Easterns even when they had set up 



rf, ante, p. 56. * See, however, an exception to this rule in some of the Persian Treatksi 
in which Persians in the territory of the other contracting Power are put oa 
the footing of subjects of the most-favoured-nation. 
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factories in their midst; but the "strangers and sojourners" 
were the foreigners who worked in the British factories, not the 
British themselves. And these foreigners were strangers and 
sojourners because not only did they not acquire any national 
character under, or protection from, the general sovereignty of 
the country : nor did they trade under any recognized authority 
of their own country, so as to retain their original nationality : 
but because they derived their present character from that 
of the factory under whose protection they lived and carried on 
their trade. The domicil acquired was not Indian, because the 
authority of the Mogul was practically non-existent ; it was not 
English, or English-colonial, because the authority of the Queen Factory 
was not yet fully existent ; it was Anglo-Indian, because they 
worked in a factory established by Englishmen in India. In 
the same way I imagine there must have been a Franco-Indian 
domicil at Chandernagore, a Fortugo-Indian domicil at Goa, 
and possibly an Anglo-Russian in old days at the British 
factory in St Petersburg. 

The point of the matter as it concerns our present subject is ^flfewnce 
this : the factory domicil included people of many nationalities, factory system 
Under the system of exterritoriality each national carries his tonality, 
nationality with him under the sanction of his Treaty. Obviously, 
therefore, there could be no Anglo-Chinese domicil.' A 
Venezuelan working in Japan for an English firm could not 
claim the privileges of the Anglo-Japanese Treaty : as there is 
no Treaty between Venezuela and Japan, he would be under 
the national law of Japan, and subject to the Japanese Courts. 

The nearest approach to the factory domicil is to be found in 
the case of people under British protection ; " British-protected 
subjects " being expressly mentioned in some of the Treaties as 
being entitled to the same privileges as British subjects. But cf. note, p. 
these are generally natives, or of some kindred race ; they are 
not usually, though probably they may be, members of other 
European states. In a higher degree, also, the case is analogous 
to that of a protected State in which all foreigners are subject tb 
the jurisdiction of a protecting Power.' 

Thirdly — and this is the most important branch of the case — No extcrri- 

tonal aomiciJ« 
L 
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the learned Judge held that no domicil of any sort or descriptkm 

arose from residence in a Treaty Port in an Oriental couotxy: 

that there was not, to adopt a convenient term, an "extern*- 

L. R« 13 App. torial domicil." Nevertheless, according to the dictum of Lord 

p. 445. Watson, permanent residence in such a community destn>3rs 

a pre-existing domicil of choice, and revives the domicil of 

origin. In an expanded form the principle laid down is this : 

though all the conditions are satisfied which would create a 

Domicil of domicil of choice in a foreign country under ordinary dream- 

ongm renv stances, no domicil can be acquired quocui the British community 

established in a country which has granted exterritorial 

privileges ; and a fortiori there can be no domicil of origio 

there. 

If the community in the Treaty Port were purely English, 
and if English law without any modifications were administered 
Importuioe of by the Courts, the point would have little importance, for the 
ect^torial exterritorial domicil, if it existed, would produce in all cases 
communities, precisely the same result as the English domiciL But the 
importance of the question is realised directly we come to 
consider its application to every part of the Empire. A case (tf 
some difficulty has already been put A person with a domidl 
of origin in Mauritius resides permanently and with a complete 
animus manendi in Yokohama. Does he retain, and do his 
children succeed to, his Mauritian domicil ?* It is not neoessaiy 
even to go so far afield as a Colony governed by French law. Do 
people domiciled in Scotland carry with them for all time, for 
themselves and their families, the law of, for example, legitima- 
tion by subsequent marriage? 

The most superficial glance at the subject reveals difficulties 
and complications which it might be considered the policy of 
the law to remove in the interests of the community. 
Meaxung of A prioriy there does not seem to be much fault to find with 
dSoicef ^ ®^^^ *° argument as this. The expression " domicil of choice * 
connotes the existence of certain circumstances and certain ideas 
in connection with residence in a foreign country, and the 
application of certain principles of law ; when the same circum* 

* Dr. Lushington aUuded to this point as one of great difficulty ia bis 
judgment in Maltass v. MaUass, 
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Stances and the same ideas exist in connection with residence 
among an exterritorial community, the same principles of law 
should be applied, and the whole should be equally connoted 
by the expression " domicil of choice." 

The circumstances are permanent residence, the establishment 
of a settled home, the absence of animtis revertendi. The idea 
is the setting up of a relationship to the rest of the community 
involved in permanent membership of it. The principle of law is 
that all forms of this personal relationship between one member 
of the community and another must be regelated by the same 
rules. The idea seems equally applicable to an exterritorial 
community governed by its home law as to a national community 
governed by its national law. 

This argument is, however, not supported by Mr. Justice Not 
Chitty's judgment, which rejects entirely the notion that domicil w^rT 
is more intimately related to the community than to the^'™^^^^ 
locality. The learned Judge said that there is no authority in govcnung 

oommnmty. 

English law that an individual can become domiciled as a 
member of a community which is not the community possessing 
the supreme or sovereign territorial power. But this merely 
states the question in issue. In the absence of authority we are 
plunged inevitably into the numerous definitions which have 
been given of the term "domicil," 

Residence in a territory or country is an essential part of the DeBnitions of 
legal idea of domicil. " Domicil of choice," said Lord Westbury, fo i^volVr*^ 
in Udny v. Udf^ (Law Reports, i Scotch Appeals, 458), " is a |*J^^^" *® 
conclusion or inference which the law derives from the fact of a commttnity. 
man fixing voluntarily his sole or chief residence in a particular 
place with the intention of continuing to reside there for an 
unlimited time." He speaks of residence in a particular place, 
and not of a man attaching himself to a particular community 
resident in the place. In Bell v. Kennedy (Law Reports, 
I Scotch Appeals, 320) he used similar expressions. Domicil is 
an idea of the law; "it is the relation which the law creates 
between an individual and a particular locality or country." 
He refers to locality or country, and not to a particular society 
existing in the locality or country. " The idea of domicil," said L. R. 13 
Lord Watson, in the case of Abd-ul-Messih, already referred to, ^^439^"*' ^ 

L 2 
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** independent of locality, and arising simply from membership of 
a privileged society, is not reconcilable with any of the numerous 
definitions of domicil to be found in the books. In most, if 
not all of these, from the Roman Code to Story's Ccmfiict, 
domicil is defined as a locality — ^as the place where a man has 
his principal establishment and true home." . , • . " According 
to English law, the conclusion or inference is that the man has 
thereby attracted to himself the municipal law of the territory 
in which he has voluntarily settled, so that it becomes the 
measure of his personal capacity, upon which his majority or 
minority, his succession, and testacy or intestacy must depend. 
But the law which thus regulates his personal status must be 
that of the governing power in whose dominions he resides ; and 
residence in a foreign country, without subjection to its municipal 
laws and customs, is therefore ineffectual to create a new 
domicil." ....'' But it is needless to pursue this topic farther. 
Their Lordships are satisfied that there is neither principle 
nor authority for holding that there is such a thing as 
domicil arising from society, and not from connection with a 
locality." 

It is needless, however, to accumulate quotations, which, if 
the construction put upon them in the two authorities on the 
subject is sound, are without exception against the acquisitioa 
of an exterritorial domicil.. It may be taken for granted that 
all the well-known definitions do refer domicil to ^ locality " and 
not to '* community." And yet, with great respect, I do not 
think that the argument is very conclusive. 

At the time the definitions were framed, exterritoriality 
either did not exist, or was not present in the mind of the Judges 
who framed them. Locality, or territory, were obviously tiie 
terms which would be used; the community among which a 
person settled being obviously identified with the locality. But 
it seems to attach undue importance to the word to insist that 
because '* locality " is used in the definitions in cases where 
there could be no question as to its fitness, therefore it excluded 
the idea of "relationship to a community " in the first case that 
came up for argument, in which the point was whether ^ relation- 
ship to a <x)mmunity " was not involved in domicil 
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• Just in the same way, if the word " community " had been 
used in the definitions, as it well might have been, it would have 
been begging the question to say that therefore they applied to the 
exceptional circumstances of an exterritorial community. It is 
just these exceptional circumstances which necessitate an enquiry 
whether " locality " or " community " is the more accurate term : 
and I do not find in the judgments any trace of an examination 
whether the legal consequences which in a territorial community 
attach to the idea expressed by the word domicil, do not also 
attach when the circumstances which are involved in the idea 
exist in an exterritorial community. 

Let us examine what these legal consequences are. But the law 

They can be summarized in one short sentence. The law of Jg^J^Jj^^ ^^ 
his domicil governs a man's personal status or capacity. The "^'^ rdation 
law of the domicil governs the relation of one member of a community, 
community to another; only in the smallest degree does it 
govern his relation to the locality : it is essentially the law 
which regulates the personal dealings of the community one 
with the other: it is the law which keeps the community to- 
gether: it is the law of the community which any member 
carries with him into other lands, and which forms the One 
exception %o the fundamental rule that a man is subject to the 
laws of the country in which he is : in his personal status he 
is governed by the law of the community among which he 
has elected to live ; and the law of the land gives way in such 
matters because of the great inconvenience, hardship, and 
injustice which would ensue if it enforced its principles on one 
who was only temporarily within its power, which might be 
contrary to those of the community to which he in fact 
belonged. It enforces the law of this community, because in 
dealing with him on a question of personal status, the Courts 
would be touching the rights of hundreds which are bound up iQ 
him. From whatever point of view it is looked at, the question 
resolves itself into a question of residence among a community,, 
not into a question of residence in a locality. In the present 
Lord fisher's judgment in Niboyet v. Niboyet (Law Reports, 4 
Probate Division, at p. 9), the law of domicil is treated through* 
out as the law which, for certain enacted or predicated causes. 
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affects the personal relations of individuals to each other, or Adf 
relation to the community. 

" The status of marriage/' said the learned Judge, " is the legal 
position of the married person as such in the community or in 
relation to the community. Which community is it which is 
interested in such relation ? None other than the community of 
which he is a member — that is, the community with which he is 
living as a part of it But that in fact is the community is 
which he is living so as to be one of the families of it. That b 
the community in which he is living at home with intent that 
among or in it should be the home of his married life. But that 
is the place of his domicil." 

The judgments of the majority of the Court carry the idea 
still further. If the law of domicil should appear to interpose 
technical relief, as it does in the case of a Consul, to the duty of 
conforming to the laws of the community among which the 
permanent home has been established, the law of the actual 
domicil must give way, and the law of the community to whidi 
the parties in fact belong must prevail 

And so through the whole law of personal status or capacity, 
whether it be the capacity to contract, or a question of sanity or 
insanity, or a question of succession, or any other que^on whidi 
is governed by the law of the domicil, it is the position of the 
person with regard to the rest of the community which is alone 
considered and affected. 

The community referred to is of course the community vMdi 
inhabits a country, or a definite locality; in other words, a 
community which has laws and customs of its own, and which it 
can impose on all members of it ; but the question is whether the 
reason of the rule, the whole principle of it, does not render 
it equally applicable to an exterritorial community as to a 
territorial one. On the hypothesis the circumstances may be 
the same in the one as in the other. A man may set up his 
home in a Treaty Port, he may have banished for ever tiie idea 
of returning to his native country ; the animus manendi may be 
clear without shadow of doubt On the hypothesis too there is 
a body of law regulating the community. Why is it impos- 
sible then for the ordinary principles of the law to be applied. 
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and the personal relations of the permanent members of the 
community to come under that law permanently as the law of 
the domicil of their choice : of those who are bom members of 
the community, as the law of the domicil of their origin ? 

There is one reason, however, which may be urged on the 
other side. I am not sure that, after all, the circumstances of 
the two cases are precisely identical. The conditions of the But residence 
residence of the community are not altogether stable. Per- may be said 
manent residence may be proposed by the person who sets up |^ ^,^5^ 
his home among the community ; but force majeur may dispose tenniaatlon. 
otherwise. The native Government may decide to dispense 
with the presence of the foreign community altogether. The 
home Government may decide to abandon exterritorial privileges 
in favour of the native law. There is, therefore, a contingency 
attached to residence in a Treaty Port, even though coupled 
with an intention never to return to England, which may 
possibly interfere with the existence of those circumstances ™» ™*7 . 

affect questioii 

which are essential to the idea of domicil On this ground it is ofdoimciL 
possible that the decision in re TootoTs Trusts may be supported, 
and I venture to think on this ground alone. 

The vital point about the matter is that the animus manendi 
in Japan should destroy a previous domicil of choice and yet 
revive a domicil of origin where there is ex hypothesi no animus 
revertendi to that domicil 

This rider to Mr. Justice Chitt/s decision results from the 
rule that no man can be without a domicil The pre-existing 
domicil of choice must be destroyed, because ex hypothesi the 
choice of that locality as a domicil has ceased. The difference 
between domicil of choice and domicil of origin in this respect Difference 
seems to be this, that whereas a departure from the country, domicU of 
coupled with an absence of animus revertendi^ destroys a^^®*5*"^ 
domicil of choice at once, it does not destroy a domicil of origin. 
origin until a fresh domicil of choice is determined on. But 
when a domicil of choice is destroyed, the domicil of origin is 
resumed. A man cannot be without a domicil, because certain 
questions in connection with himself and his property are 
determinable solely by the law of his domicil, and therefore, 
either (or this very sufficient reason, or for that law of nature 
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which ultimately turns wandering footsteps homewards, fte 
domicil of origin is held to resume its sway. But how is it 
possible to apply a rule, which is at best a mechanical contriv- 
ance for supplying a want of definite intention, to a case where 
tiiere not only is a definite intention, but also every single 
ingredient and every single idea involved in the assumption of a 
new domicil ? There is a community which, being fixed in a 
definite locality, has no resemblance to a nomad tribe : it is a 
community in which the relations usually governed by the law of 
the domicil arise : there is a governing body of law which m^fat 
be applied to those relations : and there is a desire to become a 
member of the community, and to enter into those relations. If 
the analogy is not so complete as to admit of the applicatioo of 
the idea of domicil to this community, the analc^y to the case 
of resumption of domicil of origin is still less complete. Does 
then the possibility to which I have just alluded, of an abrupt 
ending being put to the residence, affect the question ? 

Is it possible to contend that a person who has abandoned 
without question all idea of returning to Mauritius, for example, 
and so has satisfied one essential condition : who has, moreover, 
manifested by word and deed an intention of settling permanently 
among the British residents in Japan, and so has satisfied 
another essential condition : is it possible to contend that his 
intention cannot be effective because force majeur may 
interrupt the fulfilment of his desire ? And further it is to be 
remembered that the question of domicil as often as not 
arises after death, when the desire has been completely satisfied 
And after all the question involved in the animus mofumUin 
Japan would be the desire to become part of that highly favoured 
community, to share its privileges, its freedom from taxation, 
and to come under the laws by which it b governed. It is 
difficult to see how the possible action of either of the Powers 
that be can affect the question. If residence in Japan were 
abruptly terminated, or if the privileges were voluntarily 
surrendered, the necessity would arise for choosing a fresh 
domiciL Continued residence in Japan would indicate a wish 
to adopt a Japanese domicil under the altered state of things ; 
settling down elsewhere would afford some evidence of a desire 
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to establish a new domicil. Very possibly the law does not fit 
in to all the cases that might arise ; but the case is exceptional, 
and the rule that a man cannot be without a domicil was 
formulated without any regard to the possibilities of ex- 
territoriality. 

The question is one of principle, and I think the principle of 
•domicil is to be found in the intention of a person to form one 
of a community. I cannot think it essential that the com- 
'munity should be the governing community ; but I think that 
at should be so recognised by the governing community that the 
laws by which it is governed form part of the established 
government of the country. 

We have seen in the decision in re Tootafs Trusts one of the 
•consequences of the opposite doctrine. Its application was very 
«asy, " because the fund was in Court." 

But take the case of an action brought in England against 
Mr. Tootal in his lifetime. His domicil is held to be English, 
•and, therefore, under Order XL, rule i (^), of the Rules of the 
Supreme Court, a writ may be served on him out of the jurisdic- 
tion. Service out of the jurisdiction is allowed when any relief 
is sought against any person domiciled within the jurisdiction. 

This is almost the reductio ad absurdum of the principle. 

The case of Abd-ul-Messih v. Farra^ already referred to, L. R. 13 App. 

CftS AW. 

applies the principle to protected subjects ; and presumably it Rule applied 
would apply to a complete case of protection, as that of France su^^^^*^*^ 
in Tunis. There are not then many foreign communities, as in c^ note, p. 
an ordinary case of exterritoriality ; but all the foreign residents, 
of whatever nationality, are gathered into one community placed 
hy the law of the protected State under that of the protecting 
State. It is needless to recapitulate the arguments, but it is 
submitted that they are even stronger in favour of an exterri- 
torial domicil than in the simple case. 

One point only requires further notice. If the exterritorial Consular 
<lomicil be non-existent, then the questions which arise are, first, apply Ux 
the jurisdiction of the Court, whether the person is a subject or ^^'^^'• 
a protected subject ; secondly, his actual domicil ; thirdly, the 
application of the law of England to the case, that is, the law 
of this domicil, if it is a question determinable by the kx 
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domicilii These rules were applied in the case of Abd-d- 
Messih, in accordance with the doctrine of re Tootats Trusts^ to 
the estate of a person who would, if that doctrine had not 
existed, have had an exterritorial domiciL The testator was 
bom at Bagdad, of Ottoman parents resident there. In early 
life he went to India, where he remained for a considerable 
period : he then went to Jeddah, and afterwards to Cairo^ 
where he resided till the time of his death, and he did not 
appear to have entertained any intention of changing his 
residence. During that time he was under the protection of the 
British Government The conditions of a domicil of choice in 
Cairo existed, had such a domicil been possible. Even if he had 
acquired a domicil in India, he had abandoned it : and there- 
fore he was held to have resumed his domicil of origin, which 
was within the Ottoman dominions. Being; nevertheless, tmder 
British protection, the English Consular Court at Constantinople 
had jurisdiction to grant probate of his will : but in considering 
the power of testacy of the deceased, and in distributing his 
effects, the English Court applied the law of the domicil, which 
was, in accordance with the above argument, the law of Turkey. 

Note. — The term ''protected subjects" needs some ezpIanatLon. 
The statute 39 & 40 Vict c 46, sees. 4 & 6, declared that the subjects 
of the Indian Princes and States in alliance with Her Majesty were to be 
included in the expression " persons enjoying Her Majesty's protec- 
tion," which had been used in the Orders in Council for Zanzibar, 1866, 
and for Muscat, 1867 ; and whenever the expression should be used in 
any subsequent Order made under the Foreign Jurisdiction Act, when 
such subjects resided or were in the dominions comprised in the Ordeis 
%f, anti^ p. 8a respectively. This enactment was replaced by the 15 th section of the 

Consolidation Act of 189a 

Protected "Persons enjoying Her Majesty's protection" maybe divided into 

wibjecta and two classes : first, those who are subjects of a State with which the 

*^*"®°** Queen has entered into a Treaty of protection ; secondly, those who 

are specially placed under her protection by the exterritorial Treaty itsell 

The first class may be conveniently described as " British-protected 

subjects " : the second as " protected persons." 

miiivVsutes '^^^ fifteenth section alludes specifically to the subjects of the native 

of India. States of India, the British Government, as Suzerain of India, haviog 

How iar ex- the entire conduct of all foreign relations. A question of some nicety 

territoriality arises, whether, in the construction of a Treaty, the subjects of a 

includes protected State can be properly held to enjoy the privileges : whether, 

^Treaty be- ^^' example, a subject of the Nizam of Haidarabad could claim to be 

tween France tried by the British Consul for a crime committed in Japan. Probably, 

and Madagas- separate Treaties, or special reference, would be necessary. The 

car. Art. I., 
post^ p. 219.J 
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section refers only to Orders in Council extending to persons enjoying 
Her Majesty's protection; and the Orders in Council give, among 
others, the following definitions. 

" The provisions of this Order, relating to British subjects, shall Defixiiti<ms of 
extend and apply to all subjects of Her Majesty, whether by birth or by Qri^in^ 
naturalisation, and also to adl persons enjoying Her Majesty's protection conncil. 
in the dominions of the Sultan." [Zanzidar, 1866.] 

" ' Subject ' means a subject of Her Majesty by birth and naturalisa- 
tion; 'a protected person' means a person enjoying Her Majesty's 
protection." [Turkey, 1863.1 

" The provisions of this Order, relating to British subjects, apply to 
all subjects of Her Majesty, whether by birth or naturalisation." \China 
and Japan, 1865.] 

" * British subject ' includes a person enjoying Her Majesty's protec- 
tion in so far as Her Majesty has jurisdiction in respect of any such 
person, and includes, by virtue of 39 & 40 Vict c. 46, subjects of 
the several Princes and States in India, in alliance with Her Majesty, 
residing and being in Persia." \Persia, 1889.] 

" 'British subject' includes a person enjoying Her Majesty's protec- 
tion in Brunei, and includes subjects of die several Princes and States 
in India, residing and bemg in Brunei" \Brunei, 1890.] 

Probably, the Persian Order expresses the most accurately what is Probable 
meant : if tiie Treaty gives the Queen jurisdiction in the country not «tcnt of 
only over her own subjects, but over the subjects of those States which o^prf^^ 
are under the protection of England, then the provisions of the Order 
in Council shall apply to them. 

But the second class, " protected persons," are usually the subjects of Native 
the State conferring the privileges of foreign jurisdiction. They are servantewlieii 
specially referred to, either in the Treaty, or in subsequent agreements ^JjJ^^"' 
or regulations, and are usually the native servants of the Legation or ^ 
Consulate. The protection is, from its nature, temporary. The rights 
arising from it are expressly defined : thus, by tiie Turkish Regulations, state Papers, 
relative to the employment of native Dragomans and Cavasses in Vol. cxviii., 
foreign Consulates, 1863-65, the number is strictly limited : and their P* '^^' 
rights are, shortly, described as follows: "Les prot^g^s temporaires 
jouiront des mdmes droits que les prot^g^s ordinaires .... La 
protection des employ^ privil8gi& des Consulats est individuelle, et 
attachde k leurs fonctions. Elle cessera en cas de d^cbs et de cessation 
de ces fonctions." The regulations are explained in a subsequent 
circular addressed to the Turkish Governors-General, 20 December, **«f P* '049- 
1865. 

An example of the application of English law to such a protected 
person will be found in the case of Abd-ul-Messih v. Farra, cited above. 

The grant of this privilege to native servants is by no means 
universal : in many Treaties it is expressly provided that they shall 
be delivered up to the native tribunals. 

//. Naturalisation. From domicil we pass to naturalisa- Natnraiisatioa 
tion — a less intricate subject, though not less difficult. The same broad 
question whether under the general law a British subject may ^^^P^** 
become naturalised in an Oriental country has already been domicil. 
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considered. It seems clear that the jurisdiction which h 
conferred on the Queen over her subjects in such a country by 
its ruler cannot be shaken off by the subject ; nor can the rights 
which others acquire in virtue of that jurisdiction against him be 
infringed or in any way altered by him. This position seems 
applicable both to change of domicil and to naturalisation. But 
it is necessary to enquire how far the Naturalisation Act affects 
the latter question. The sixth section deals with expatriatioo, 
or tiie capacity of a British subject to renounce alliance to Her 
Majesty. It provides that '' any British subject .... who may 
.... when in any foreign State and not under any disability, 
voluntarily become naturalised in such State, shall, from and after 
the time of his so having become naturalised in such foreign 
State, be deemed to have ceased to be a British subject, and be 
regarded as an alien." 

Now in the first place there is nothing in the section to limit 
the countries in which a British subject, desiring to expatriate 
himself, may be naturalised. It is not a question of any formal 
renunciation ; he ipso facto ceases to be a subject of it when be 
naturalises himself in another country. But he may do this 
presumably either according to the naturalisation law of that 
country, or by some custom among barbarian tribes equivalent 
to such a law. The possibility was admitted all through the 
argument in BetheWs case that he might, if he had so wished, 
have become one of the Baralong tribe. Whether the for- 
mality be the receipt of a certificate from a Secretary of State, 
or a gift to the King of a present of oxen, if the effect be that 
thenceforward the person is regarded as a national or a tribes- 
man, the English law will thenceforward regard him as an aiiea 

But in an Oriental country the conditions seem changed. 
It seems doubtful, apart from the other words of the section, 
whether the permission contained in it could not be limited by 
the express law under which British subjects in an Oriental 
country are governed ; but the section itself refers to subjects 
"not under any disability." And it is suggested, though tiic 
point is far from clear, that the existence of this express law 
does amount to a disability wnich prevents British subjects 
from becoming naturalised in such a country. 
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///. Marriage, In no branch of the subject is the absence of 
judicial argument more to be regretted than in this ; in no case 
is it more important than in this that the principles of law 
which govern it should be understood. The plasticity of our 
language has blended the two words European and Asian into 
one — Eurasian — to signify the offspring of a union between 
Oriental and Occidental. The rigidity of our legal principles 
proposes no more enlightened solution to a difficult social 
dilemma than one which depends on the *' fundamental difference 
between Christian and non-Christian countries." The " law of 
nature " and the " law of God " are both appealed to in support 
of the proposition, said to be part of our law, that marriages 
in countries where polygamy is recognised, or as it is often Generally 
paraphrased, " in non-Christian countries," are not recognised in Jf^on- 
civilized countries. But as the editor of Story remarks in a'^^j^s^^^^^ 
note, "It seems to us there is great difficulty in defining mamages. 
w^hether and to what extent incest or polygamy is prohibited 
by the law of nature. And it is certain that, while the former 
was prohibited by the law of the Hebrews, the latter was 
allowed and practised to an unlimited extent" Some few cases 
there are which enable us to get some slight idea what principles 
ought to govern the subject ; but textwriters rely too much on 
this vague proposition about non-recognition, and I find no- 
ivhere any analysis of its real meaning. The case of the 
Mormon marriage — Hyde v. Ifyde (Law Reports, i Probate and 
Divorce Cases, 130) — properly understood gives us probably 
the whole of one branch of the law ; it does not support any 
such doctrine as the one of non-recognition given above ; and 
yet even the redoubtable 'Conflict,' wherein the judgment is 
printed almost at full length, omits the last and most important 
sentence of it, in which its principle lies patent. 

The importance of the question from the point of view of an importance of 
exterritorial community cannot be exaggerated. The recogni- ^ ^^" ^^ 
tion of the marriage by English law involves also, if the 
husband be a British subject, the nationality and domicil of the 
ivife, the legitimacy, nationality and domicil of the children, 
^nd the subjection of the whole family to the British jurisdic- 
tion ; and if the Wife be a British subject, the assumption of 
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her husband's nationality and domicil, and the surrender ()f her 
privil^es. The Intimacy or illegitimacy of the children b a 
question which must obviously carry with it important conse- 
quences as to succession to property in this country. Nor is 
this the only point at which the question travels into the 
domain of the law Courts of '' civilized " countries. Such a case 
as the following might arise at any time. Some Indians are 
stopping in London. A squaw is injured in a railway collisioQ, 
or is guilty of some act of negligence. Ought the Chief, her 
husband, to be joined as plaintiff in the one case, as defendant 
in the other? It must be confessed that the books do not 
throw vety much light on the matter, though common sense 
may, perhaps too readily, suggest an affirmative answer. 

Apart from the statutory consular marriages abroad, and 
those celebrated abroad according to English law, the funda- 
mental principle is that marriages contracted abroad and 
solemnized according to the lex loci will be recognised in 
England. 

The second principle is that the capacity or incapacity to 
contract marriage is to be governed by the lex domicilii. 

It remains to be seen whether these principles are of 
universal application, or whether there is any rule as to non- 
Christian or polygamous marriages which must be grafted oo 
as exceptions. 

The law is laid down in the well-known case of the Mormoo 
marriage, in which Mr. Hyde, the petitioner, claimed a dissolu- 
tion of marriage on the ground of his wife's adultery. Both the 
parties were Mormons at the time of the marriage in Utah. 
The husband had left the territory and abandoned the faith; 
the wife had married again, and this re-marriage in accordance 
with the custom of the sect was the adultery complained o£ 
The petition was dismissed, the gist of the learned Judge 
Ordinary's argument being as follows : ** Marriage is something 
more than a contract, either religious or civil ; it is an institution, 
which in Christendom, though its minor incidents vary, has a 
pervading identity and universal basis. This identical and 
universal basis is the voluntary union for life of one man and 
one woman, to the exclusion of all others. There are countries 
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in which this institution is not known. The men take to them- 
selves several women, whom they jealously guard from the rest 
of the world, and whose number is limited only by considerations 
of material means. But the status of these women in no way 
resembles that of the Christian ' wife.' They may be called by 
some name which corresponds to our 'wife' ; but if the relation 
is not the same as the relation which is expressed by our words 
' husband and wife/ the use of a common term cannot make 
the relations the same. The matrimonial law of England is 
adapted to the Christian marriage : it is wholly inapplicable to 
polygamy. This law is correspondent to the rights and obliga- 
tions which the contract of marriage has, by the common under- 
standing of the parties, created. If the provisions and remedies 
of that law were applied to polygamous unions, the Court would 
be creating conjugal duties, not enforcing them, and furnishing 
remedies where there was no offence. There is in England no 
law framed on the scale of polygamy, or adjusted to its require* 
ments. And it may well be doubted whether it would become 
the tribunals of this country to enforce the duties, even if we 
knew them, which belong to a system so utterly at variance 
with the Christian conception of marriage, and so revolting to 
the ideas we entertain of the social position to be accorded to 
the weaker sex.'' To the suggestion that the matrimonial law 
might be applied to the first polygamous marriage, the second 
and others being treated as void, and the women concubines, 
it was answered : " The duty of cohabitation is enforced by the 
Divorce Acts on either party at the request of the other. But 
this duty is never enforced on one party if the other has 
committed adultery. The husband who had, in accordance 
with the terms of his marriage contract, married a second wife 
would be incapable of this remedy." 

And as the power of enforcing the duties of marriage would 
thus be lost, so would remedies for breach of marriage vows be 
unjust and unfit 

If the compact of a polygamous union does not carry with it 
those duties which it is the office of the marriage law in this 
country to assert and enforce, such unions are not within the 
reach of that law. 
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Lord Penzance concluded : " In conformity with these views 
the Court must reject the prayer of this petition, but I take the 
occasion of here observing that this decision is confined to that 
object. This Court does not profess to decide upon the rights 
of succession or legitimacy which it might be proper to accord 
to the issue of the polygamous unions, nor upon the rights or 
obligations in relation to third persons which people living 
under the sanction of such unions may have created for them- 
selves. All that is intended to be here decided is that as 
between each other they are not entitled to the remedies, the 
adjudication, or the relief of the matrimonial law of England." 

The case rested then entirely on the matrimonial law, the law 
administered by the Divorce Court to suits to enforce the 
marital duties and to punish marital offences. The questi<xi 
arose with regard to an Englishman, but the principles laid 
down are applicable to the marriages themselves, and axe 
independent of the nationality of the persons who contract 
them. 

We do then find an exception to the rule that marriage 
which conform to the lex loci will be recognised as valid 
in England. Marriages contracted subject to a law which 
recognises polygamy will not be recognised by Courts which 
administer the matrimonial law of England. 

This principle obviously extends beyond the Divorce Court, 
and applies to any Court which deals with marital duties or 
marital offences. The argument seems conclusively to show 
that a marriage in England after a marriage in a polygamous 
country — that is to say, after a marriage whose rights and duties 
would not be enforced in England — ^would not amount to 
bigamy.* 

The next point to consider is whether the same rule applies 
to concubinage. 

Concubinage is a custom which has so many degrees that it 
is almost impossible to deal with it generally. It is at times 
a species of polygamy, the concubines being " lesser wives " ; 
at times it is no more than keeping a mistress, the relationship 

* This opinion is supported by a dictum of Lord Justice Lush in Harvey 
V. Farnie (Law Reports, 6 Probate Division, at p. 53). 



MARRIAGE. 1 6 1 

being assumed without any ceremonial. Where the concubines 
enter the husband's household with recognised ceremonies, and 
are in fact " lesser wives," it would seem that the argument of 
the Mormon case applies directly, and neither the position of 
them nor of the " chief wife " will be recognised by Courts which 
enforce the matrimonial law of England. 

The rule, however, seems capable of extension to the lower And to 
degrees of concubinage. A marriage contracted subject to the contracted 
right of concubinage, the condition being recognised by law, can ^nc^binLc. 
hardly be said to come within the purview of the English 
law of marriage. Because here also, as in the case of a poly- 
gamous marriage, there can be no redress for the breach of 
conjugal duties which that law sanctions under which it was 
contracted, nor restitution of conjugal rights which that law 
does not require the fulfilment of. It is to be noticed that in 
the case of marriages under a polygamous law, the rule is 
sweeping and admits of no degrees. That law allows to the RiJe of non- 
husband many wives ; it does not allow to a woman a plurality !^vers all 
of husbands. And in this respect the law is the same as in a JJJldc^iSer 
monogamous country. Nevertheless, the rule of non-recognition ^^ ^^* 
with all its consequences would be applied to the case of a 
'^fe taking two husbands. It would not have the marriage 
contract to support it, but the rule does not admit of discrimina- 
tion ; it probably rejects the whole body of the polygamous 
law, and all marriages contracted under it 

And so, very probably, the law would not discriminate between 
the varying degrees of recognised concubinage. In the absence 
of direct authority, I venture on the following proposition. In 
countries where concubinage Is a recognised institution — ^that is 
to say, where the law or the custom sanctions it, in the way of 
attaching rights and duties with regard to concubines and their 
offspring: where it is regarded, as it were, as an incident of Meaning of 
marriage — ^the rule laid down in Hyde v. Hyde will be applied, concubinage. 
JBut where concubinage is not actually sanctioned, but is only 
tolerated, then the rule will not be applied. Moreover, the fact 
tHat the law does not provide redress for adultery is not 
3ufBcient to bring it within the idea of the formal recognition 
of it. 

M 
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So then we see that there is a well-established excepticm to 
the rule of accepting the lex led. The cases of incest and otkr 
minor exceptions need not be specially considered. 
Full extent of But from Hyde v. Hyde there is nothing to infer any fuftber 

Hyde v. Hyde, _ . . , . , . « . 

extent of non-recognition : there is nothmg to lead us to suppose 

that the children are illegitimate, that the wife and the children 

do not follow the domicil and nationality of the husband 

Above all, there is nothing to warrant the supposition that an 

English subject cannot contract a marriage with a native of a 

Non-Christian " non-Christian or barbarous " State which will be fully reo^nised 

^^ec^i^d ^y ^^ English Courts if the law or custom of the State does not 

if no recog- sanction polygamy or concubinage. 

polygamy. In the case of Brinkleyv. The Attorney General (Law Report 

15 Probate Division, 76), "it had been proved in the most satis- 
factory manner by the deposition of a Japanese professor of law. 
that by the law of Japan marriage does involve this — that one 
man unites himself to one woman to the exclusion of all others.'' 
There had been a marriage according to the lex lod^ the 
necessary condition was satisfied, and the petition under the 
Legitimacy Declaration Act, 1858, was granted, and the marriage 
declared valid. 

The contention is that, so far as we have gone, there is no 

authority for saying that even if this evidence had not bees 

given, the children of the marriage would have been heki 

illegitimate. 

Warrant for The authority for this proposition is to be found in the South 

ext^<^"on African marriage case, Betkell v. Hildyard, re Bethdl (Laii 

of principle Reports, 38 Chancery Division, 220), which it is necessary nos- 

of noD- 

recognition. to examine. 

Facu in An English subject, Christopher Bethell, was appointed British 

Bethcirscasc. Resident with the Chief of the Barolongs, " a barbarous or senu- 
barbarous tribe, who inhabit a portion of Bechuanaland beyor^ 
the limits of the British dominion." The appointment vas 
cancelled, but he continued to reside among the tribe, and 
became a storekeeper within their territory. He took as \^ 
•'principal wife" Teepoo, the daughter of the Chief, marryir^ 
her according to Barolong customs, declaring that he was 2 
Barolong. He seems, however, to have expressed his intentfc^ 
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of returning to England : and the Chief Clerk found that he had 
retained his English domicil. He died in South Africa, Teepoo 
giving birth to a child ten days ailer his death. He was in 
receipt of an income derived from rents of estates in England, 
devised to him for life with remainder to his lawful child or 
children. The question of the legitimacy of the child was 
argued before Mr, Justice Stirling, and he held on the authority N<m-recog- 
of the Mormon case that the marriage was " invalid/' and polygamous 
that the child was illegitimate: "invalid" meaning that theg^^^,* 
English law would not recognise the marriage, and therefore ■<^n»*ni»^«png 

matniiUMiuu 

would not recognise the offspring. The reason for the decision law. 
being that among the Barolongs " each male is allowed one great 
wife and several concubines, who have almost the same status 
in the home as the great or principal wife." As a fact, though 
it is immaterial, Bethell had no concubines. 

The judgment is divided into two parts. The first assumes 

that Ifyde v. Ifyde laid down the broad rule of " invalidity," or 

non-recognition of polygamous marriages, and applied it to the 

case. The second seems to admit that under certain circum-^ 

stances the marriage might have been recognised It seems to^ 

£idmit that if in his communications with his relatives at home 

Hethell had mentioned his marriage, or if he had introduced 

Xeepoo to any European as his wife, or spoken of her as such, the 

Court might have been induced to consider that there had been 

that reputation of marriage, in the Christian sense, which has in 

many cases afforded weighty evidence of the actual existence of 

such a union. This doctrine is not very material to the question 

before us ; the chief point being how far the principle of invalidity 

can be carried. 

Now, in the first place, the Mormon marriage case, with the 
e:?cpress limitation which Lord Penzance appended to his judg- 
ment, had no bearing on the issue raised in Bethell's case. No 
question of marital rights and duties arose ; the matrimonial law AuUiority 
had no application to the case. It was a question of legitimacy ^^dev^ ifyde, 
of the child of a polygamous marriage raised before the Chancery 
Division. For authority we are therefore obliged to go back 
to Lord Brougham's judgment in Warrender v. Warrender (2 
Cl^-rke & Finnelly's Reports, at p. 529), in which the following 

M 2 
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sentences occur: "The general principle is denied by no one 
that the lex loci is to be the governing rule in deciding upon the 
validity or invalidity of all personal contracts .... Therefcae 
the Courts of the country where the question arises resort to 
the law of the country where the' contract was made, not t: 
comitate^ but ex debito justitice ; and in order to explicate their 
own jurisdiction by discovering that which they are in quest of 
and which alone they are in quest of, the meaning and intent ^ 
the parties .... Thus a marriage, good by the laws of one 
country, is held good in all others where the question of its 
validity may arise. For the question must always be, did tk 
parties intend to contract marriage ? And if they did that 
which in the place they were in is deemed a marriage, tbej- 
cannot reasonably, or sensibly, or safely be considered othcrwk 
than as intending a marriage contract .... But the rale 
extends, I apprehend, no further than to the ascertaining 0: 
the validity of the contract, and the meaning of the parties, tha: 
is, the existence of the contract and its construction. It indeed, 
there go two things under one and the same name in differenl 
countries — if that which is called marriage is of a different nature 
in each — ^there may be some reason for holding that we arc tD 
consider the thing to which the parties have bound themsel^ts. 
according to its legal acceptance in the country where the 
obligation was contracted. But marriage is one and the saix 
thing substantially all the Christian world over. Our whole la^ 
of marriage assumes this ; and it is important to observe, ih£ 
we regard it as a wholly different thing, a different status, froG 
Turkish or other marriages among infidel nations, because «= 
clearly never should recognise the plurality of wives, and conse- 
quent validity of second marriages, standing the first, which 
second marriages the laws of those countries authorize aK 
validate. This cannot be put upon any rational ground, exoe:: 
our holding the infidel marriage to be something different fror 
the Christian, and our also holding Christian marriage to be t-^ 
same everywhere. Therefore all that the Courts of one countr. 
have to determine is, whether or not the thing called marriap 
that known relation of persons, that relation which those Cotn- 
are acquainted with, and know how to deal with, has been valic 
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contracted in the other countiy where the parties professed to bind 
themselves. If the question is answered in the affirmative, a 
marriage has been had, the relation has been constituted, and 
those Courts will deal with the rights of the parties under it 
according to the principles of the municipal law which they 
administer." 

The proposition contained in the exception to the general rule 
as to the application of the kx loci appears to be an exceedingly 
wide one. If it is wide enough to warrant the inference drawn 
from it in BetheWs case, there are no words to limit its most 
general application. It is, however, to be noticed that this very Lord 
quotation was used by Lord Penzance in the Mormon case as judgmen™ * 
the warrant for his ruling, and the quotation makes special JJ^u^horfty 
reference to " dealing with the relation called marriage," and adopted by 
•* dealing with the rights of the parties under it'* Moreover, Penzance. 
Warrender v. Warrender involved a question of matrimonial 
law. I cannot see that anything wider was intended : if there principle of 
were, the intention cannot stop at its application in Bethell's f^*^*'*!^^^* 
case, but must cover " invalidity " and non-recognition in its the same. 
fullest significance. I believe, however, that there must be one 
exception, at least, to this non-recognition, and it is an important 
one. 

The rule of the Ux loci does, I believe, warrant this proposi- Principle oi 
tion : that a marriage between two members of a community, ^ammts 
celebrated in their own country according to the customs or®*^-P**°" 
laws of that community, will be recognised in all cases except recognition 
those which arise under the matrimonial law of England, what- natives, 
soever that community may be, and whatsoever the customary e^^IJ;^" *° 
form of marriage may be, so long as the domicil of origin of J"*trimo«ial 
the. parties remains unchanged. For example, I think there can 
be no question that two Turks married according to Mahome- 
dan law, two Chinese according to Chinese law, two Esquimaux 
according to Esquimaux customs, or two Red Indians according 
to the customs of their tribe, would each respectively be con- 
sidered married in England, and their children legitimate, 
whether the law or the custom sanctioned concubinage, poly- 
gamy, or incest, so long as they did not seek to apply to their 
relationship the matrimonial law of England. 
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They would be considered married^ that is to say, in sudi a 
case as I have put of joinder of parties in an action ; or m the 
case of a l^acy to the wife of a Red Indian chief : the cfailditn 
would be considered legitimate, for example, in the case of io- 
heritance to any property which a Chinese father might possess 
in London. 

When we speak of the ** marriage " of two persons of a 
different race and creed to ours, we apply our word *' marriage" 
for convenience to describe a union which at least has this in 
common with the Christian union, that it depends on the consent 
of the parties to live together. We cannot apply our matrimonial 
law to that union because the consent has with us a condition 
attached to it — " the exclusion of all others." But where tiie 
law does not involve the consequences of this condition, there 
can be no difficulty in applying it The intention of the parties 
is the only thing the Court need seek after. 

And as, when we speak of the marriage of two Japanese, ve 
imply that the Japanese law of marriage^ and not the EngUsh 
law, has been fulfilled, so when we speak of Intimate Japanese 
children, we mean children whom the Japanese law conaders 
legitimate. If I should leave a legacy of English money to the 
children of Tokiji Tanaka, my intention is clear enough : I mean 
those whom Japanese law recognises as his legitimate children. 

There can be no valid reason why the principle acted on in 
Andres v. Andres (Law Reports, 24 Chancery Division, p. 637) 
should not apply to Oriental nations. The principle is as 
follows : " A bequest of personalty in an English will to dae 
children of a foreigner must be construed to mean to bia 
legitimate children, and by international law, as recognised in 
this country, those children are legitimate whose legitimacy is 
established by the law of their father's domicil." 

And so it is when the law requires evidence to be given on 
oath, it does not mean that a Hottentot shall kiss the book : the 
intention of the law is looked to, and he is required to go thioogb 
that ceremony of his native country which binds him to speai 
truly. And so when the Court requires a foreign probate to be 
produced, actual " probate," as we understand it, is not necessan 
but any document will suffice which shows an intention of tbc 
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foreign Court to act as our own Court of Probate does, and 
sanction the dealing with a dead man's property by the person 
properly entitled. 

But Bethell was a domiciled Englishman. Bctheirs 

The bare decision therefore of the case is, that where a domi- introdaces 
ciled Englishman is concerned, '* marriage " means " marriage " UmiSuon to 
according to English law in all cases, whether under the matri- general non- 

recognition. 

monial law or not, in which it arises in question. And therefore 
a union with a savage woman will not be taken into account if 
the customs of the tribe sanction polygamy or concubinage. 
Xhe case really, therefore, proceeds on the same principle as 
Andros v. Andros, The domicil of the father was English, the 
principle on which the marriage was based was not recognised 
by English law, and therefore the children were illegitimate. 

We have still, however, to find some warrant from earlier cases 
for attaching this consequence to the fact that marriages in 
Christian countries are monogamous. 

In Sottamayor v. De Barros (Law Reports, 3 Probate Division, Introduction 
i), two Portuguese subjects domiciled in Portugal, and fii^t^^J^!?^ 
cousins, resided in England for about eight years, when tbey ^^"'*®!^^ 
ivent through a form of marriage before a Registrar. 

By the law of Portugal a marriage between first coudns is 
illegal as being incestuous. The Court of Appeal held that the 
inarriage ought to be declared null and void, the parties being 
by the law of their domicil under a personal disability to 
contract marriage. ^ It is a well-recognised principle of law," 
sa.id Lord Justice Cotton, "that the question of personal capacity 
to enter into a contract is to be decided by the law of the 
domicil." " If the laws of any country prohibit its subjects within 
certain degrees of consanguinity from contracting marriage. Personal 
a^ricl stamp a marriage between persons within the prohibited a^ct'*"*^"* 
degrees as incestuous, this imposes on the subjects of that ^^P**^**^' 
country a personal incapacity, which continues to affect them so 
long as they are domiciled in the country where this law 
prevails, and renders invalid a marriage between persons both 
at the time of their marriage subjects of and domiciled in the 
country which imposes this restriction, wherever such marriage 
may have been solemnized." 
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So then there are two well-recognised principles wtuch may 
be combined into one proposition : a marriage valid by the lex 
loci is valid everywhere, unless the Ux domicilii imposes a 
personal incapacity on either of the parties. 

The importance of this case is that it declares a proUbitioo 
on the ground of consanguinity to be a personal incapadty: 
and further that where there is a personal incapacity, Aere is 
no marriage ab initio. Where the prohibition is on the ground 
of consanguinity it is incest But can it be said that all prth 
hibitions involve a personal incapacity? 

The omission of a formality, such as that required by French 
law, known as the €u:te fomtel et respictueux^ has been held not 
to be a personal incapacity, although the law takes the form of 
a prohibition to marry unless the formality has been complice 
with {Simonin v. Mediae^ 2 Swabey and Tristram's Reports, 
p. 6j), But the non-recognition of polygamy and concubinage 
by the laws of Christian States may of course be regarded in the 
light of a prohibition, with regard to the second and subsequent 
ceremonies. They would be null and void. There is however 
clearly a difficulty about the first The Courts would not hold a 
marriage void on the ground that the parties had agreed thai 
the husband might contract a second, standing the first Any 
other proposition begs the question. 

The difficulty must not be lost sight of : it is no longer a 
question of applying the matrimonial law ; we have to establisi! 
that the marriage in question is no marriage, is null and void as 
to its consequences. There is certainly no previous authorit}' to 
BetheWs case for the proposition, but assuming that case to be 
good law, the rules may possibly be stated thus : where the law 
of the domicil prohibits a marriage, and creates a personal in- 
capacity, the marriage is null and void, though performed a 
accordance with the lex loci. And further — 

Where the law of the domicil does not recognise the princfKe 
on which the marriage is based, there also the marriage is nu!^ 
and void, though warranted by the lex loci. 

This rule as to the domicil must cut both ways. If there is i 
personal incapacity, though probably not if there were merely - 
prohibition, by the law of her country, the marriage of ^ 
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Englishman with a native woman would be invalid, though both Probibition 

of iMiiy of 

the lex loci and the lex domicilii of the husband were satisfied. domicU 
This seems to result from the case of re Alison's Trusts (31 Law ^^pj^^g. 
Times Reports, p. 638). An English Protestant was married by 
a Roman Catholic priest to an Armenian Protestant Christian at 
Teheran. She was pregnant at the time. By the Persian law 
Christian marriages are recognised if they are valid according 
to the law of the religion of the parties. By the laws of the 
Armenian Church a woman may not marry while in a state of 
pregnancy. The marriage was clearly invalid because neither 
the lex loci nor the statutory law of England as to marriages 
abroad had been complied with. But even if either of them had 
been satisfied, it seems clear that the personal disability of the 
Persian girl would have led to the marriage being pronounced 
invalid by an English Court 

If then we are to take the law of the domicil as the test ProhaWe 
whether a marriage has been had or not, it follows that where marriage of 
an Englishman is domiciled in a country where polygamy or domidlS^Si 
concubinage is recognised, or where unions are permitted poiyg*mous 

* couDtry will 

which our law deems incestuous, his marriage will be recognised be reo^nised, 
in England in all cases which do not depend upon the English ^][^u^er 
matrimonial law, and his children held legitimate. The principle ™JJ^tn™o*"*l 
does not admit of doubt if the case were one of marriage with a 
deceased wife's sister, the parties being English subjects domiciled 
in Denmark, for example : it must also be true of marriages 
subject to concubinage, or to polygamous marriages whether the 
first, the fifth, or the fortieth, if the rule of domicil be satisfied. 

In both cases, the non^recognition by English law of the 
principle on which the marriages are based leads to the non* 
recognition of the marriage if there is an English domicil. If 
the domicil is in a country where the principle of the marriage 
is recognised, the marriage itself is recognised in England. But 
our matrimonial laws not being framed on the scale of polygamy 
they cannot be applied to a marriage contracted under a 
polygamous law. With the fact of Bethell's English domicil 
being admitted, that case can hardly be taken as an authority 
for any wider proposition ; and there is no other authority on 
the subject. 
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If these piDpositions are tiot true — that is to say, if the law of 
the domicil be not the test of all cases — non-recognition of 
polygamous marriages in cases other than those whidi come 
under the matrimonial law, cannot be said to be a principle of 
English law. 
But, on the But it must be confessed that the question of recognitbiv 

other handy ., _ ,. , . .,, •.,., 

is partial non- except m the case of applying the matrimonial law, bristles with 

^!^le?°^ difficulties, even when we have to deal vrith natives. Is such a 

partial non-recognition possible ? The following case illustrates 

the possible anomalies which would result from it 

Hypothetical ^^ ^^ ^ ^^^ ^^^ ^^ assume that a marriage between two 

of «a3t^°* Orientals, even in a polygamous country, will be recognised as a 

valid marriage in this country outside the Divorce Court, then 

we must admit the truth of the following argument. A China* 

man, for example, married in China, and with children bom in 

China, comes to reside in London. He is possessed of Consols, 

and dies intestate. The property goes to the Crown, because 

there is no wife or child whom the English Courts will recognise 

as such. 

On the other hand, it is exceedingly difficult to follow die 
practical working of the idea that such a marriage should not be 
recognised in soine Courts, but should be recognised in others. 
For example, if the Chinaman contemplated in the previous ex- 
cf. ante, ample married an English woman in England before the Registiar, 
it would not be bigamy: children of the marriage would be 
legitimate : but if the question of intestate succession arose, if 
all Courts are not equally to refuse recognition of the marriage, 
the children of the Chinese marriage would be recognised as 
Intimate, and also presumably the first wife. But the second 
marriage ex hypothesi was not bigamous, so that the Court in 
distributing the estate would be compelled to recc^^ise two 
wives and two families. 

Effect of But with regard to exterritoriality there is the further difficulty 

Tm^y on the raised by the question of domicil. No domicil can be acquired 

question. jjj g^^j^ countries: not even, according to the decision in n 

TootoTs Trusts^ an exterritorial domicil. On this point however 

somewat curious results follow if that case was rightly decided. 
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tf there is no exterritorial domicil, in all questions^ which 
depend on the lex domicilii^ British subjects who have made their 
permanent home among the community would be judged by the 
law of their domicil of origin ; this would not necessarily be 
English, nor even colonial : it might indeed have been in Utah. 
And even in the case of marriages within the prohibited d^rees^ 
a colonial domicil might import questions of considerable 
complexity. 

I have already suggested that re TootoTs Trusts is not sound *^» ?• '53* 
law, and that therefore all questions which depend on the law q{ 
the domicil should, with regard to English subjects permanently 
resident among the exterritorial community, be determined by 
the law established by Order in Council as being the law of the 
domicil. 

If by the law of the country where the marriage takes place where 
the formal permission of the Government were necessary for a ^^JJ^Sit 
native to marry a foreigner, it seems probable that the English necessary. 
Courts would regard the absence of this permission in the same 
light as they r^arded the absence of the acteformeletrespectueux 
in the case of the French marriage ; that is, that it did not con- 
stitute a personal incapacity. 

From marriage we pass to divorce, and here the difficulties divorcb. 
thicken round the subject It may well be that in these Eastern 
countries with which we are dealing, the law may recognise not 
only a simple civil ceremonial of marriage, but also a simple Canseqaence 
civil method of putting away a wife, either for lawful cause ^^j^'** ^^^ 
assigned, or by mutual consent 

And first as to divorces between natives, the expression Recognition 
*' native " being understood to mean subjects of the country who J^t^^JJ^ 
have not acquired a domicil in any foreign country. We have natives : 
here the simple question, which I have assumed to be answered 
in the affirmative, of the validity of marriage of subjects by their 
own law. And it would seem to follow that just as such a 
marriage should be recognised in England whatever conse- follows 
quences may be attached to it — ^subject to the sole exception of recognition 
applying the matrimonial law— -so a divorce between two®^"""^** 
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natives according to their own law should be recognised, 
although such a divorce does not need the decree of a Court 
of Law, but only the simplest of formalities. 

If such marriages are entirely invalid in the eye of English 
law, then the question falls to the ground. 

This position cannot be supported by any decision in the 
English Courts, nor does it find any place in the text-books 
The cases in the Indian Courts involving native law or custom 
are of course not parallel, for those Courts are established 
expressly to administer, among other things, the laws and 
customs of the natives under Indian rule. In the case— one 
among many — of Ibrahim v. Syed Bibi (Indian Law Reports, 12 
Madras Series, 63), the Court acted on the Mahomedan law 
of divorce, and upheld a separation which had followed on ex- 
pressions by the husband clearly indicating an intention to put 
an end to the relation of husband and wife. That moreover was 
a case of divorce which was by law liable to be reversed by the 
husband. Such cases do afford us however some little assistance, 
for it would not be difiicult for the Court, should the case arise 
as to Mahomedans who had separated under their law in 
another country, to apply a principle with which it is already 
perfectly familiar. The difficulty in an English Court would be 
that it would have neither precept nor precedent to guide it 

The difficulties multiply themselves when we come to consider 
the question as it affects English subjects. If the marriage of 
an English subject domiciled in England with a subject of an 
Eastern country, in which polygamy or concubinag^e do not 
obtain, and which is not incestuous by English law, if it confonn 
to the law of the country, is good, so also a divorce must be 
good which in like manner conforms to that law ? 

Let us look at the matter in the first place a priori. 

A marriage is valid, the law of the domicil not impeding, if 
it conforms to the lex loci, more fully the lex loci actus. It is 
but a common example of the fundamental maxim of jurispni- 
dence, locus regit actum. So also should a divorce, if it confonn 
to the lex loci actus, be valid ; for this also appears only to be 
another example of the maxim, locus regit actum. But this 
which has an appearance of soundness with regard to marriages 
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contracted under the same lex loci, has a very manifest appear- 
ance of unsoundness with regard to marriages contracted under 
another law. 

As a matter of fact, however, the decisions of the English 
Courts support neither proposition. English law recognises 
neither the indissolubility of an English marriage by foreign 
Courts, nor the indissolubility of foreign marriages by the 
English Courts ; the key to the jurisdiction in both cases, to the Jurisdiction 
foreign jurisdiction recognised, and the English jurisdiction marriages 
exercised, is the matrimonial home. The strict application of ^^J^'J^^^j 
the law of the domicil has been cut away in both cases ; recog- ^o™«' 
nition of a foreign sentence of divorce in the case of an English 
marriage being accorded when the Court's jurisdiction, though 
founded on residence rather than strict domicil, is founded in 
good faith ; jurisdiction to grant a divorce in the case of a foreign 
marriage l)eing assumed by the English Court when there was 
continuous residence, but owing to a fiction of law no possibility 
of domicil So English law, at least with regard to sentences of 
divorce, does not regard the place of the marriage, but merely 
the place of the matrimonial home. 

This seems to cut away the plausible argument which locus 
regit actum supplies. That maxim implies also this, that the 
interpretation of the contract must be governed by the law of 
the place where it was made ; and it might be said that a 
marriage contracted under an Eastern law had an implied term 
that it should be dissoluble by that law. But this would again 
have to be limited by locus regit actum ; the dissolution would 
have to be effected in the country where it was had. The 
speedy method of ending the marriage could not be resorted to 
in this country, at least if the husband were English, for locus 
regit actum. The same ailment might be applied to a German 
marriage ; it is part of the contract that it should be dissoluble 
on the ground of incompatibility of temper, and yet nothing is 
more certain than that the English Court would not entertain 
such a question if it had jurisdiction over the parties to a German 
marriage, though between German subjects. In the same way, [0"«» *^*^ i* 
if the English Court had jurisdiction over an Oriental marriage subject to a 
by reason of the matrimonial home being in England, it would ga^y.]^^ ^' 
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dissolve the marriage for grounds known to English law alone, 
though those grounds were unknown to the Oriental law ; and 
conversely, it would not dissolve the marriage for grounds known 
to that law, but not to English law. 

And further the judgment of Lord Justice James in Niboyet v. 
Niboyet would seem to show that the Court's jurisdiction is, not 
merely to g^nt divorce or separation, but over the marriage. 
If this be so, then, even in the case of two Orientals whose 
matrimonial home is England, the Divorce Court has jurisdic- 
tion over the marriage, and a divorce in conformity with Oriental 
law, and without the intervention of the Court, would not be 
recognised. It is unnecessary to follow out all the consequences 
of this principle if it be sound. 

It is possible however that a marriage contracted under a law 
which permits dissolution by consent comes within the principle 
of the Mormon case, and would not be recognised by the Courts 
which administer the matrimonial law of England. One of the 

terms of the definition which was given of marriage as under- 

« 

stood in Christendom was that it should be a ''union for life.'* 
More accurately it should be, a "union for life dissoluble only by 
decree of a Court by way of punishment for certain marital 
oflfences." If this be so, then many of the difficulties would be 
removed, for the marriages, divorces, and remarriages of Easterns 
under such a law would not come within the purview of the 
matrimonial Courts in England. 

And further, the case with regard to domiciled Englishmen 
who had contracted such marriages would fall within the 
principle already deduced ; the marriage being based on a 
principle not recognised by the law of the domicil would not be 
recognised for any purposes. The question of recognising the 
divorce would therefore not arise. 

This principle, it is to be remarked, covers foreigners as well 
as English subjects. But in cases which do not fall within this 
principle, that is to say where the domicil is in the State which 
sanctions such marriages, then both the marriage and the 
divorce would be recognised for all purposes outside the 
matrimonial law. Precisely the same arguments hold good 
with regard to infant marriages. And with regard to Oriental 
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countries and the difficult question of domicil, the same position 
results as in the case of marriages subject to polygamy or 
concubinage. 

The general result seems to be that the question of domicil General 
does not arise except where the Christian law, should the'" 
domicil be in a Christian country, imposes impediments either 
to the actual fact of the marriage, as in the case of Incest, infant 
marriages, or to the second of a series of polygamous marriages ; 
or to the principle on which the marriage rests, as in the case of 
the first of a polygamous series, though there be no second 
marriage ; or that it is dissoluble at will, though in fact the 
marriage be undissolved, and although the State demands some 
official confirmation of the dissolution. 

Where there is no such impediment in an Oriental country, Rule of the 
a marriage according to the lex loci between an English subject applicable to 
and a subject of the country will be considered valid for all ^"[[^^^ 
purposes, although the ceremonies involve no ecclesiastical cere- 
monial, and although the domicil be English. This was decided 
in BrinkUys case. ^"^ P- '^^' 

And further, the fundamental rule as to marriage being that 
it ought to conform to the lex lociy the Consular marriage law, 
and the marriage by the law of England being merely per- 
missive and not compulsory, the same rule applies to marriages 
between two British subjects, although both are domiciled in 
England. But among an exterritorial community what is the What is the 
lex loci t Is it the national law, or the English law introduced exterritorial 
by the Order in Council ? '^^^^^ ^^^ ' 

Here, again, we must go back to first principles. When it is 
said that a certain act must conform to the law of the place 
where it is done, it means the law of the place applicable to the 
actor. Now in an Oriental country the law of the place as 
it afTects British subjects between themselves is the law of 
England. As we have already seen, the consequence of this Marriages 
is that as between themselves British subjects must conform British 
their conduct to English law. Therefore, with regard to two^^^^*^ 
British subjects residing in an Oriental country, the lex /jja English law. 
to which the ceremonies of their marriage must conform is the 
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law of England, and a marriage according to the native customs 
would be invalid. 

With regard to mixed marriages the question is more com- 
plicated, because, as we have already seen, no regular rule of 
conduct can be laid down, the law governing any case which 

cf, ante^ p. 97. arises depending on the nationality of the defendant This 
point will be more fully considered when we come to consider 
the law applicable to contracts. 

The iex loci In its application to marriages the point was not argued in 

eit^w natrre BrinkUy V. Thi Attorney General,^ it being assumed in that case 
or^nglish ^^^ ^^ ^ i^^ ^2^ ^^ jj^^ ^f Japan. It would seem mat 

reasonable that the doubt should be resolved in this way; 
though it is probable that a marriage by the law of England 
would also be valid. 
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The last point which arises in this connection is the recognition 
of adoption. 

As a general principle, the recognition of adopted children 
may be put upon a par with the recognition of children legiti- 
mated by subsequent marriage ; and as to this the law is clear. 
The legitimation is recognised if it is sanctioned by the law oi 
the domicil at the time of the child's birth — recognised, that is, 
for all purposes, with a possible exception only as to succession 
to real estate in England. 

The law of the domicil is to govern the question, and this 
probably would be construed to mean, in the case of adoption, 
the domicil both of the person adopting and of the person 
adopted. 

Adopted children of native Orientals will be recognised as 
such by the English Courts, and all questions as to their rights 
will be determined by the law of their nation. 

With regard to adoption by English subjects, it is impossible 
so long as the adopter retains his English domicil : it is possible 
when he has acquired a domicil in a country whose laws allow 

it 

But in Oriental countries the domicil of British subjects is 
never national, and no question of adoption can therefore arise. 

* Law Reports, 15 Probate Division, 76. 
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Further, by English law the wife's nationality and domicil Adoption by 
follow her husband's. An adoption by her, though valid by the 
native law, would probably not be recognised in England, even 
though by the native law the woman did not lose her nationality 
by her marriage. 



XVI. 

The Effect of Foreign Jurisdiction on Companies^ 

Copyrights^ etc.y Rights of Legation, 

and on the Law of Contracts and of Torts. 

There still remain to be considered some minor points which 
are affected by the application of English law to the English 
community in an Oriental country. 

First, with regard to the formation of companies by English- English 
men for carrying on business in the country. In considering to formed in 
what law they ought to conform, it seems clear that we ought '**^ ® • 
again to go back to the first principles of the Treaty. The only 
warrant for the assumption that English law governs the com- 
pany and the shareholders is the fact that all disputes between 
British subjects are to be decided by the English authorities, 
and hence by English law. The reason why English law governs 
companies is, therefore, that any disputes arising in connection ^^Skk*'^ 
with any company would have to be determined by English law. 
For example, certain contracts are required to be set out in the 
prospectus of an English company : a prospectus of a company 
formed in Shanghai which did not disclose these contracts 
would be clearly fraudulent in accordance with the current of 
English cases. So, too, such a company would be wound up 
under the provisions of the Companies' Acts, and calls re- 
covered from contributories by the procedure laid down in them. 
Above all, it seems possible that such an association of British 
subjects should be entitled to obtain the privilege of limited 
liability ; because here is a direct question which may be dis- 
puted between British subjects, and is put within the juris- 

N 
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diction of their authorities : are the members of the assoctatioD 

personally liable for the debts contracted by the association ? 

Whole of But, If one part of the law is introduced, the whole of it must 

Company law ^^' ^^^ therefore it would appear to be possible for such an 

probably association to be registered in England. It is true that the 

introduced. ** ** 

English statutes only apply '' so far as circumstances admit"; 
but there is no particular hardship or difficulty in complying 
with such a requirement 

The application of the law would therefore be that if theic 
Regiitration. are more than twenty members, registration is compulsory ; if 
there are more than seven and less than twenty-one, it b per- 
missive. In the absence of any local office the rq;istrati(» 
would be at Somerset House. 

But the application of English law to commercial assodatiotK 

of British subjects, depending as it does entirely on the Treaty 

Application right to settle disputes between British subjects, would not 

o nauye w. ^^^^^ ^^ ^^g^ g^^j^ parts of the native company law, if it 

exists, as do not clash with the English law. For instance, if 

the native law required all companies trading in the country to 

be registered, there seems no reason for supposing that &igM 

companies would be exempted. 

Native With regard to native shareholders in such companies, qnes- 

shareholders, ^qj^q j^ dispute with reference to the company in which they 

were defendants might probably be considered as exceptions to 

the general rule that they are to be adjudicated upon by the 

law of the defendants' nationality. It is probable that the sdt 

would, as usual, be brought in the native Courts; but tbe 

Judges would probably adopt a well-understood rule of westem 

jurisprudence, that shareholders in a company which is governed 

by foreign law virtually contract to submit to the provisioos of 

that law. 

Application The point which it is important to emphasise is the compulsoiT 

kwt^l^ign registration. The application of the Companies Acts to foreig. 

companies, companies is, first, that it is permissible for a foreign compasj 

to carry on business in England ; secondly, that if such a com* 

pany is complete and existing under foreign law it cannot be 

registered in England ; thirdly, if more than twenty persons 

within the jurisdiction, who are not already a corporation under 
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foreign law, form themselves into a trading association or part- 
nership, they must register, though the sphere of their trading be 
in a foreign country. 

The second and third propositions appear to give opposite Registration 

in nochbonr* 

answers to the question whether it would be possible for an ing Colony, 
association of more than twenty persons residing in Shanghai, 
and intending to trade in Shanghai, to register as a company 
under the Companies Acts in Hong Kong, and so evade 
registration in England. It has been doubted whether a company 
can properly be registered under the Companies Acts which 
does not intend to conduct any business in England ; and a 
similar doubt, though under the Company Law of Hong Kong, 
would naturally extend to the company formed in Shanghai. 
Whether the doubt be well founded or not, the difficulty would 
possibly be obviated by establishing a small place of business in 
Hong Kong. Moreover, the difficulty as to the twenty or more 
persons within the operation of the English law at Shanghai 
would be obviated if a less number from Shanghai were to join 
with others at Hong Kong ; in this case, the law of Hong Kong 
not objecting, the registration under English law at Shanghai 
would be unnecessary, on the principle laid down in Bateman v. 
Service (Law Reports, 6 Appeal Cases, p. 386). But the simple 
case of more than twenty persons at Shanghai forming an 
association to trade in Shanghai alone, and registering under 
the laws of Hong Kong, may be said to lie at present along the 
unbeaten tracks of our company law. 

Secondly, with regard to copyright, trade marks, and patents. Copyright, 
and all disputes arising between British subjects in an bL^^ 
Oriental country in respect of them, the same reference to the ®^?j* 
Treaty seems to afford the proper solution. The English law 
affords a remedy for violation of the rights, but attaches the 
condition precedent of registration to the right to sue. As this 
law is to be referred to to settle disputes, the right to sue in the Registration. 
Consular Courts in respect of infringement must depend on the 
condition precedent having been fulfilled. It would appear well 
within the rights granted by Treaty for the Queen to establish. 
an office in the country where registration might be effected, or^ 

N 2 
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the proper steps for obtaining a patent could be taken. In 
the absence of such office it seems clear that the registratioo 
must be effected, or the steps taken, in England. 

Under the most recent Orders in Council (Madagascar, Pcreia, 
and Brunei, for example) a special reference has been made to 
these subjects. The articles of the Brunei Order will be found 
on page ii6. 

It will be noticed that the Order makes special reference ooly 
to offences against these Acts : the civil jurisdiction of the 
Courts in such matters is, however, not thereby excluded, bat 
depends on the introduction of English law generally. The 
condition precedent to an action for infringement of copyr^t, 
namely registration, just noticed, is an instance of this. 

With regard to the natives of the country, they would seem to 
stand in all these matters in the same relation to British subjects 
as the inhabitants of any foreign country. 

The international recognition of these rights depends entirdf 
on Treaties. The existence of exterritorial Treaties docs net 
prevent separate Treaties being entered into for the mutual 
recognition of such rights as copyright, and for reciprocal 
protection. But in the absence of such Treaties there is nodiix^ 
to prevent English books being reprinted, English trade marb 
copied and native produce sold under them, and Ei^iisii 
patented goods reproduced by native workmen. Such remedks 
as the native laws may give for fraudulent representation or 
obtaining money under false pretences are of course open to 
the aggrieved proprietor of the rights, but beyond this it is 
hardly possible to expect the native Government to interfere. 

As between foreigners and Englishmen, their rights in Orieatal 
countries would presumably be protected mutually by am- 
Treaties which their Governments may have entered into regu- 
lating the protection to be afforded in their respective countries. 
This is practically the effect of the second proviso of the above 
Order in Council with regard to prosecutions. 



Rights of Thirdly, a difficult question arises as to whether the ex- 

anl^snlar territorial privilege of the Minister and his suite extends to 
Courts. process issuing out of the exterritorial Courts : in other words* 
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can a British subject sue a member of the Legation in the 
Consular Court ? 

The answer seems to depend on purely theoretical con- 
siderations. If it is right to say that the Consular Courts form 
part of the Judicature of the country in which they are established, 
that the Queen's Courts in Japan, for example, are really Courts 
held in the Queen's name on behalf of the Emperor, then it is 
clear that the exterritorial privilege of the Legation would be 
properly held to exist It is difficult to determine how far this 
view can be accepted, though it is probably accurate. 

But if it is not accepted, we are compelled to examine what 
this privilege really depends on. 

The view that the ground on which the Minister's house Principle of 
Stands is denationalised, and is really part of the country which uon of 
he represents, may be rejected as unsound. The logical con- Jl^J^ue. 
elusion from such a theory was demonstrated in the case of the 
Russian MickilchenkorflT. The contention that an assault com- 
mitted by him in the Russian Embassy at Paris was actually 
committed on Russian soil, and was therefore triable in Russia, 
Mras ultimately abandoned in favour of the French jurisdiction. 
And it would hardly be contended that it would be necessary 
to obtain leave to serve a writ " out of the jurisdiction " in an 
English process on a person who happened to be staying at the 
French Embassy in London. 

The case of Ingelram de Nogent (cited 6 Beavan's Reports, at 
p. 42), who stole a silver bowl in France while in attendance 
upon King Edward I. of England, is an ordinary example of 
exterritorial privilege granted to a Sovereign and his train. 

The sounder view is, I think, that it is a comity extended Extem- 
by all nations to each other in order to enable their representa- Milustm 
tives to fulfil the duties of their missions, by allowing them to ^'J^^ ^ 
be absolutely independent of the civil and criminal jurisdiction 
of the country to which they are accredited. 

It seems certain that it can be waived by the Ambassador 
himself in civil cases, and therefore it can hardly be put on the 
higher ground, that it is the privilege of his Sovereign whom he 
represents. 

There is no question but that he is still subject to the laws of Miniiten 

remain 
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subject to his own country, but this proposition is generally qualified by 
saying that he can be sued, for example, on his return home. 
Can he not be sued in the home Courts while he is on his 
mission ? It is difficult to find authority for saying that a writ 
might not be issued out of the jurisdiction in an action bro«^ 
by a tradesman in London against the British Minister to a 
foreign Court Indeed, if the idea were sound that Embassies 
are part of the country to which the Ambassadors belong, there 
would be no question of service out of the jurisdiction, for the 
Ambassador would be within the jurisdiction already. 
£n{;ljsh In The New Chile Gold Mining Company v. Blanco (4 Time 

a foreign^ L^iw Reports, p. 346) a very similar point was raised : whether 
for^^Court. * ^^^ should issue* out of the jurisdiction in an action to be 
brought in England against the Venezuelan minister accredited 
to the French Government Leave to issue the writ was refused, 
but on the ground that the Court had a discretion in the matter. 
and the case was one in which the writ would not have been 
allowed against any one. The point of law remained, tfaerdi»t, 
unsettled. Mr. Baron Huddleston "wished to say that the 
privilege of Ambassadors ought not to be extended beyond 
Ambassadors in our own country ; and he should be very loth, as 
at present advised, to hold that the same privilege was to be 
extended by our Courts to Ambassadors in a foreign countiy. 
who may be sufficiently protected by the laws of that country/ 
Mr. Justice Manisty, however, seems to have assented to this 
exercise of discretion, because "it appeared to him that the 
Court ought not to call upon a foreign Ambassador in a fore^ 
country to leave his post and come over to this country. It 
would interfere vastly with the duties he had to discharge.' 
It must be confessed that this seems to be the sounder view ; 
and that the same reasons on which the comity rests would 
warrant the Court in the exercise of its discretion in refusii^ 
to allow the writ to issue, however strong the case against the 
foreign Ambassador might be. 

The same ground would probably justify a refusal to allow a 
writ to be served out of the jurisdiction on a British Ambassador 
to a foreign Court. But there is no warrant for saying that he 

* Notice of which would be served. 
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may not be sued in the English Courts should he come to 
England on leave. And this is the nearest case to that of suing 
a member of the British Legation in a Consular Court. No 
permission is necessary to issue a writ ; an application would 
have to be made to set it aside, and in order to do this success- 
fully it would have to be supported by some proposition of 
English law. 

When the occasion arises, it will have to be determined whether Suggested 
the law is not more accurately stated thus: a privilege from rights of 
criminal and civil jurisdiction extends — subject to one or two ^'*8**^®'*- 
minor exceptions — to all diplomatic representatives, English as 
well as foreign, and to their suites while they are actually at their 
post The current of the arguments in the case of foreign 
Ministers would seem to warrant such a proposition, though it 
cannot be advanced with any degree of certainty. 

Fourthly, in what way ought the lex loci contractus^ the ^Interpreta- 
loci solutionis, and the lex fori of the law of contract to be of the law of 
interpreted among an exterritorial community ? contract 

In the case of a contract made between two British subjects in Contract" 

between two] 

Yokohama, for example, the questions introduce no difficulty ; British 
the law of the place where the contract was made is the law ^ ^^ 
which governs British subjects in Japan — the English law, that 
is to say, introduced by the Order in Council ; if the place of 
performance is Japan, and the law of the place of performance 
has to be resorted to, this again is the English law ; and the 
law of the forum, if that has to be resorted to, is the law of the 
Consular Court 

But how are these three terms to be interpreted in the case. Contract 
say, of a contract made in Yokohama, and to be performed in British 
Japan, between an Englishman and a Frenchman, or between foj^Slen 
an Englishman and a Japanese ? 

As in so many other cases, it is necessary to go back to first 
principles of law in order to ascertain what is the correct applica- 
tion of these terms. 

There are two commonly received principles. '' The general General 
rule," says Lord Mansfield,'' established ex comitate et jure gentium^ pnnap es. 
is that the place where the contract is made, and not where the 
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action is brought, is to be considered in expounding and en&rc- 
ing the contract But this rule admits of an exception wbere 
the parties at the time of making the contract had a view to a 
different kingdom." " It is generally agreed that the law of the 
place where the contract is made 'is^ prima facie, that which the 
parties intended, or ought to be presumed to have adopted as 
the footing upon which they dealt, and that such law ought 
therefore to prevail in the absence of circumstances indicating a 
different intention .... which intention is inferred from the subject 
matter and from the surrounding circumstances, so far as they 
are relevant to construe and determine the character of the coo- 
tract." " The place of performance is necessarily in many cases 
the place where the obligations of the contract will have to be 
enforced, and hence, as well as for other reasons, has been intro- 
duced another canon of construction, to the effect that the lav 
of the place of fulfilment of a contract determines its obligatioos. 
But this maxim, as well as the former, must of course give way 
to any inference that can l^itimately be drawn from the 
character of the contract and the nature of the transaction.'^ 
These quotations are taken from Lord Justice Bowen's judg- 
ment, citing Lord Mansfield and Mr. Justice Willes, in Jacobs v. 
Credit Lyonnais (Law Reports, 12 Queen's Bench Division, at 
p. 600). 

The law as established in this case may, I think, be summarised 

thus : Prima facie^ in some cases the lex loci contractus prevails^ 

in others the lex lad solutionis ; but in either case the prima /acies 

The intention maybe rebutted by showing that the intention of the parties 

01 tne pftrties. 

was to adopt the law of another country as the footing upOQ 
which they dealt This obviously allows the proposition to be 
stated in a different way, as was in fact done in re Missouri 
Steamship Company (Law Reports, 42 Chancery Division, pw 321). 
In solving the question as to what law ought to prevail^ the 
general principle is that the rights of the parties to a contract 
are to be judged of by that law by which they intended to bind 
themselves. If the intention is not expressed or to be inferred 
from surrounding circumstances, it is to be presumed from other 
circumstances. 
Alternative These principles are interchangeable. It is obviously im- 
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material whether we say that a contract is to be governed by fonns of 
the law of the place where it was made unless the intention of ^*^ ^' 
the parties points to another law ; or, that the law governing a 
contract is that law which the parties intended should govern it, 
and in the absence of any express intimation, or of any legitimate 
inference, the intention will be presumed to be the law of the 
place where the contract was entered into. 

As examples of inferences we may take a case where the 
contract is to be entirely performed elsewhere, the inference 
being that the law of that place is intended to govern ; or the 
case of a contract of affreightment, the inference is that the law 
of the flag must govern : both of which would be legitimate if no 
other circumstances rebutted them. 

In applying these principles to the case of a contract between 
an Englishman and a Frenchman entered into and to be per- 
formed in Yokohama, it is obvious that the second form in which 
the governing rule has been stated is the most convenient for 
use. For unless we assume that the house in the Settlement is 
to be regarded as the lactiSy and that the nationality of its then 
occupier determines the nationality of the locus (assumptions 
which the ideas involved in exterritoriality do not warrant), 
there is no national locus at all except Japan, and the applica- 
tion of Japanese law is ex hypothesi out of the question. It is 
inconvenient therefore to begin the statement of the rule with a 
prima fcicies which is of universal inapplicability ; but in using 
the second form, it is only the ultimate presumption which is 
inapplicable. In the absence of expressed intention, therefore. Inference 

^^ ^ in case of 

as the question must be answered one way or the other, contract in 
inferences must be drawn from circumstances which would between 
possibly not under ordinary circumstances be considered as ]^p^*°^. 
legitimate clues to the intention of the parties. They assume nun- 
indeed a greater importance because of the peculiar circum- 
stances of the case, which are in fact well known to both parties 
who contract under them. Such facts as these might become 
all-important instead of material only, as some of them might 
otherwise be : the language in which the contract is made, the 
form of it, the nationality of the person for whom the contract 
is to be performed, the place where it is to be performed, as 
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in the case of a bill accepted payable at a French Banldi^ 
Corporation : and so on. 

And even with regard to the form of the contract, the same 
considerations would appear to settle the difficulties which arise. 
If the intention of the parties is that the contract, entered into b 
Yokohama, should be governed by the law of France, for example, 
it would be considered as a French contract, and the form of it 
would have to conform to French law. This seems to be the 
result of Mr. Justice Pearson's decision in re Marseilles Extensm 
Railway Company y Smallpagis case (Law Reports, 30 Chanceiy 
Division, p. 598). 

In this connection of course the application of the Statute of 
Frauds occurs at once to the mind of an English lawyer. It has 
been held that the statutory requirement that certain contracts 
shall be in writing is merely a rule of procedure, that it is a mere 
question of evidence which the Court requires before wfaidi the 
action is brought Without going into the difficulties suggested 
by this rule, it seems clear that if an action is brou^^t in the 
Consular Court on a contract to which an Englishman is a party, 
the Court will act upon this rule and will require written evidence 
of the contract 

This point therefore is an exception to the statement already 
made, that no rule of conduct can be derived from the rule of 
exterritoriality referring all disputes, in which the parties are of 
different nationalities, to the forum of the defendant's nationality ; 
in cases of contract entered into between foreigners and English- 
men it is advisable, in view of a possible action to be hereafter 
brought in the English Court, to act upon the provisions of the 
fourth section of the Statute of Frauds. 

The application of the rule that the lex fori governs ail 
questions of procedure to the Consular Court is perfectly simple. 
The important point as regards dealings between foreigners and 
British subjects is the application of the Statutes of Limitatioa. 
If an action is brought on a contract by an Englishman s^ainst 
a Frenchman in the French Court, the French period of 
limitation will be adopted ; but if the suit is brought by 
the Frenchman against the Englishman in the English Court, 
the English period will be adopted But in this req>ect 



TORTS. 187 

exterritoriality does not introduce any complication into the 
general law^ for the same thing would result if the French 
Court sued in were in France, and the English Court in 
England, instead of both of them being in an Oriental country. 

There seems to be no valid reason why all these principles Same 
should not apply to contracts entered into between British and apply to 
native subjects, the native laws or customs being applied by the bctweoa* 
Consular Court in the same cases as it would apply the law of a British 

^^ "^ subjects and 

foreign country. nauves. 

The lex loci appears once more in actions for torts. It is said Rnle as to 

, , torts com- 

to be a principle of English law that if a tort is committed m a mitted abroad, 
foreign country, no action can be brought in an English Court 
unless the act is tortious both by the law of the foreign country 
and by the law of England. The principle that the law of the 
country where an act is committed determines the quality of the 
act, in other words locus regit actum, makes the first part of the 
proposition obvious. If the second part is sound, and this with 
all due respect to the decision in the case of The Halley (Law 
Reports, 2 Privy Council Cases, p. 193), it is only a rule of pro- 
cedure of the English Courts, and as such will be enforced by 
the English Consular Courts in actions brought against British 
subjects. But the injured party being a foreigner or a native, 
we have again to answer the perplexing question, what is the 
locus in quo of the act ? 

Take the case of the native first Here there is an actual Tort bv 

Elnglish sub* 

locus, the Oriental country itself. ject agaiust 

At first sight, the question seems to resolve itself in this way. °*^*^^ 
Assume that a tort is committed against a Japanese by an 
Englishman. The act must be wrongful both by Japanese law 
and by English law : but the Japanese law for Englishmen is 
English law ; therefore Japanese law drops out There is a 
strong temptation to make the ailment circular by adding, 
but English law in this case says the act must be wrongful by 
Japanese law. 

It seems possible, however, to frame a more satisfactory 
argument 

The rule that the quality of an act, whether it be wrongful or 
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not, is to be judged by the law of the country where it was com- 
mitted, means that there must be a duty broken which has beea 
imposed by that law, or a right violated which has been granted 
by that law : the rights and duties being correlative. But the 
curious position which results from exterritoraJity is that, as 

ef, ank^ between the subjects of the two States, rights and duties arc 
p. 94. 

determined by the nationality of the defendant The right of a 

Japanese assaulted by an Englishman is correlative to a duty 
imposed by English law ; the right of an Englishman assaulted 
by a Japanese is correlative to a duty imposed by Japanese law. 
Now in the case of an assault committed by an Englishman, say, 
in France, when we say that by English law, if an action is 
brought in England, the act must be wrongful according to 
French law, we do not say that the duty of obedience to French 
law is imposed by English law on Englishmen in France ; wc 
mean simply that locus regit actunty that is, that the law of the 
place has created the right and the correlative duty. The 
conditions of exterritoriality seem to prevent the application of 
this principle ; for in the case of an assault by an Englishman 
on a Japanese, the duty violated has been imposed by the law 
of England, and not by the law of Japan. It is true that the 
law of England derives its validity in Japan from the law of 
that country, but the quality of the act, whether it is wrongful 
or not, is determined by the law of England and not by the 
law of Japan. 

This case differs entirely in principle from the case of coo- 
tracts. 
Tortbv Where a tort is committed by an Englishman against a 

jecf against foreigner, the fundamental principles of exterritoriality again 
foreigner. seem to furnish the answer that English law must alone decide 
the question of the wrongfulness of the act 

The fundamental idea is, not that redress is put into the hands 
of the authorities of the different Governments, but that the 
punishment is, whether the sanction be of the civil or the 
criminal Courts. It seems impossible therefore to say that the 
wrongffulness of the act must be judged first by the law of the 
aggrieved foreigner's nationality ; because that would practically 
be saying — the jurisdiction of the Consular Courts not being 
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limited to the Settlements — that for Frenchmen Japan, for 
example, must be looked upon as France; for Germans, as 
Germany ; for British subjects, as England. It is impossible to 
say that the principle of locus regit actum necessitates a tort by 
an Englishman against a Frenchman in Japan being judged of 
by French law. In this case the true locus is Japan just as much 
as it is in the case of a tort against a Japanese ; and if it were 
right to say that the rule locus regit actum required in the case 
of a tort against a Japanese the application of the law of Japan, 
so also it would be right to say that the same rule applied in the 
case of a tort against a foreigner. This view, however, is, as I 
think, erroneous ; English law furnishing the sole criterion of 
wrongfulness in all cases of complaint against an English 
subject, whether the complainant be a Japanese or a foreigner. 

It is perhaps needless to remark that the questions discussed 
in this section may very well be raised in actions brought in the 
English Courts at home. 



The judgments of the British Consular Courts rank in the same Action on 

judgments of 

way as colonial judgments when they are sued on, or pleaded, in English 
the Courts in England. Tapp v. Janes (Law Reports, 9 Common couru 
Pleas, p. 418), a judgment of the Supreme Court of Shanghai ; 
Grant v. Easton (Law Reports, 13 Queen's Bench Division, 
p. 302), a judgment of the Vice-Consular Court at Cairo : an 
application for summary judgment under Order XIV. ; Barber 
v. Lamb (29 Law Journal Reports, Common Pleas, p. 234), a 
judgment recovered in the Consular Court at Constantinople : 
held to be a bar to an action in England on the same cause of 
action. 

And in the same way the judgments of the Consular Courts and of foreign 
of foreign Powers will be treated as foreign judgments. Dent courts. 
v. Smith (Law Reports, 4 Queen's Bench, 414), a judgment of 
the Russian Consular Court at Constantinople; Messina v. 
Petrococchino (Law Reports, 4 Privy Council Cases, I44)» 
a judgment of the Greek Court at Constantinople. 

" That the Ottoman Porte," said Sir Robert Phillimore, " has 
given to the Christian Powers of Europe authority to administer 
justice to their own subjects according to their own laws within. 
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its dominions is a fact publict juris, which their Lordships aie 
not now called upon for the first time to take cognizance of . . . 
It would be strange, indeed, if it had been otherwise, inasmndi 
as Her Majesty has established a Supreme Consular Court at 
Constantinople and provincial Courts, with rules for the exercise 
of civil and criminal jurisdiction . . . Judicial cognizance being, 
therefore, taken by their Lordships of the fact that a Greek 
tribunal, capable of exercising jurisdiction in this case, existed at 
Constantinople, it is the duty of their Lordships to apply to such 
tribunal the ordinary principles which regulate the recepti<Mi of 
the judgment of a foreign tribunal by other Courts.'' 



XVIL 

The Abandonment of Foreign jurisdiction. 

[In Servia the THE abandonment of the Queen's foreign jurisdiction forms 
U Deariycom- naturally the subject of the concluding section of this essay. 
Pj*^^ ^^* P- Up to the present time there has been no example of simile 
abandonment and surrender of jurisdiction in favour of the 
Example of native laws. But the case of Tunis, in which the jurisdiction 

abandonment 

was abandoned in favour of the French protectorate, furnishes a 
convenient example of the process by which such a surrendet 
2d***ted. "^^y "^ accomplished. The essential documents were three in 
i. Fiench law. number. First, a French law for the organization of the new 
French Courts to be established in the country. These tribunals 
were declared to form part of the jurisdiction of the Supreme 
Court of Algiers in the French Colony of Algeria. Their juris- 
diction is defined in much the same language as the jurisdiction 
clauses in the Treaties, and includes French and French pro- 
tected subjects. '* Their authority may be extended over all 
other persons " by edicts of the Bey, issued with the assent of 
the French Government This law was promulgated by the 
Bey. 
ii. Tunisian Secondly, a decree of the Bey of Tunis, reciting the disposi- 

Jaw. 

tion of several of the friendly Powers to renounce the jurisdictioa 
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6f their respective Consuls " if their subjects become amenable 
to the jurisdiction of the French tribunals," and, in conformity 
with the preceding law, decreeing that "the subjects of the 
friendly Powers whose Consular tribunals shall be suppressed 
shall become amenable to the jurisdiction of the French tribunals 
under the same conditions as the French themselves." 

Finally, a British Order in Council, abolishing British Con- iii. English 
sular jurisdiction in Tunis. The recitals in the Order included conndL 
the French law, the Bey's decree, and Her Majesty's consent 
to abandon her Consular jurisdiction "with a view to British 
subjects in the Regency becoming justiciable by the French 
tribunals*" 

These documents afford a good illustration of the fundamental 
ideas involved in exterritoriality. 

The Queen merely abandons her jurisdiction in the dominions Act of 
of the Bey, Her Treaty prerogative, which allows her to acquire unDeccsSy. 
such jurisdiction, allows her also to abandon it The Foreign 
Jarisdiction Act dealt only with the exercise of the power, and 
not with the acquisition of it. It declared that if and where 
acquired it should be exercised in such and such a way. And 
as it does not touch the acquisition of the power, nor the method, 
neither does it affect the abandonment of the power, or the 
method. 

The Queen, however, while abandoning her power could do 
no more. She could not and did not declare that thenceforward 
her subjects must submit to the jurisdiction of the French Pro- 
tectorate. Such a declaration would have been inconsistent [As in the case 
with the abandonment, for it would have become the continuing comts^*^ 
authority for the exercise of the French jurisdiction. The Egyp^^^ **>« 

Order in 

Utmost that the Queen could do was to declare the reason for Coandl of 
her abandonment: that it was done with a view that herl^j^j^'^' 
subjects should pass under the French jurisdiction^ it being 
known and understood that they would so pass. 

But abandonment of the Queen's jurisdiction implies the Abandonment 
resuscitation of the Bey's jurisdiction. And it is in consequence jluls^^on 
of this resuscitation that British subjects pass under the juris- J^j^t^tion 
diction of the Regency by decree of the Bey, and by no other of Bey's 
way. This decree of the Bey requiring the assent of the French 
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[This assent 
would prob- 
ably be form- 
ally expressed: 
though this 
would not 
appear to be 
neoessaiy.] 



Government to assume the Jurisdiction over foreigners, because 
the gist of such jurisdiction in a foreign country over foreignefs 
lies in the willingness to accept it The chain by which the 
edifice is demolished is as complete scientifically as the chain bj 
which it was erected and supported. 

It is almost superfluous to add now, that if the doctrine that 
" Parliament can legislate for British subjects anywhere " admit- 
ted of the interpretation that " Parliament can not only labiate 
for British subjects anywhere, but can also empower the Con- 
sular Executive to enforce its statutes and its ordinances any^ 
where," it would have been impossible for the Queen to deprive 
this Executive of the power to enforce the behests of Parliament 
If the doctrine were true, it would have required a special Act 
to place British subjects in Tunis under the French jurisdiction ; 
but such an Act was not necessary. And neither will an Act be 
necessary when the time comes and the Queen consents to 
abolish the jurisdiction of her Consuls in Japan, with a view, not 
to her subjects passing under the jurisdiction of a protectii^ 
State, but to restore to the Emperor, so far as she is concerned, 
the privileges which once by force of arms and circumstances, 
but afterward by grace and favour, he lias for so long accorded 
to the foreign communities which have settled in his Empire. 
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CONTAINING THE ARTICLES OF THE TREATIES NOW IN FORCE 

BY WHICH EXTERRITORIAL PRIVILEGES HAVE BEEN 

GRANTED TO BRITISH SUBJECTS. 

■ 01 I 



The Articles have been printed by permission from Sir Edward Her tslefs 
valuable collection of Commercial Treaties, 

All the information with regard to the Orders in Council and the 
" a/plied statutes " will be found in Mr. Tarring s * British Consular 
Jurisdiction in the East,* and in the ' Index to the Statutory Rules and 
Orders' compiled by Mr. Pulling. 
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TURKEY. 

Capitulations and Articles of Peace, W7 5— confirmed by Treaty, 
1809. 

VIIL That if an Englishman, either for his own debt or as surety for 
another, shall abscond, or become bankrupt, the debt shall be demanded 
from the real debtor only ; and unless the creditor be in possession of 
some security given by another, such person shall not be arrested, nor 
the payment of such debt be demanded of him. 

IX. That in all transactions, matters, and business occurring between 
the English and merchants of the countries to them subject, tiieir 
attendants, interpreters, and brokers, and any other persons in our 
dominions, with regard to sales and purchases, credits, traffic, or 
security, and all other legal matters, they shall be at liberty to repair to 
the judge, and there make a hoget, or public authentic act, with witness, 
and register the suit, to the end that if in future any difference or dispute 
shall arise, they may both observe the said register and hoget; and 
when the suit shall be found conformable thereto, it shall be observed 

accordingly. 

Should no such hoget, however, have been obtained from the judge, 
and false witnesses only are produced, their suit shall not be listened 
to, but justice be always administered according to the legal hoget 

X. That if any shall calumniate an Englishman, by asserting that he 
hath been injured by him, and producing false witnesses against him, 
our judges shall not give ear unto them, but the cause shall be referred 
to his Ambassador, in order to his deciding the same, and that he may 
always have recourse to his protection. 

XL That if an Englishman, having committed an offence, shall make 
his escape, no other Englishman, not being security for him, shall, 
under such pretext, be taken or molested. 

XII. That if an Englishman, or subject of England, be found to be a 
slave in our States, and be demanded by the English Ambassador or 
Consul, due enquiry and examination shall be made into the causes 
thereof, and such person being found to be English, shall be immediately 
released, and delivered up to the Ambassador or Consul 

O 2 
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XIII. That all Englishmen, and subjects of England, who shall 
dwell or reside in our dominions, whether they be married or single, 
artisans or merchants, shall be exempt from all tribute. 

XV. That in all litigations occurring between the English, or subjects 
of England, and any other person, the judges shall not proceed to hear 
the cause without the presence of an interpreter, or one of his deputies. 

XVI. That if there happen any suit, or other difference or dispute, 
amongst the English themselves, the decision thereof shall be left to 
their own Ambassador or Consul, according to their custom, without 
the judge or other governors our slaves intermeddling therein. 



XXIV. That if an Englishman, or other subject of that nation, shall 
be involved in any law suit, or other affair connected with law, the 
judge shall not hear nor decide thereon until the Ambassador, Consul, (x 
interpreter shall be present ; and all suits exceeding the value of 4000 
aspers shall be heard at the Sublime Porte and nowhere else. 

XXV. That the Consuls appointed by the English Ambassador in 
our sacred dominions, for the protection of their merchants, shall never, 
under any pretence, be imprisoned, nor their houses sealed up, nor 
themselves sent away ; but all suits or differences in which they maj 
be involved shall be represented to our Sublime Porte, where their 
Ambassadors will answer for them. 

XXVI. That in case any Englishman, or other person subject to 
that nation, or navigating under its flag, should happen to die in oa 
sacred dominions, our fiscal and other officers shall not, upon pretence 
of its not being known to whom the property belongs, interpose anr 
opposition or violence, by taking or seizing the effects that may be 
found at his death ; but they shall be delivered up to such Englidunaa^ 
whoever he may be, to whom the deceased may have left them by his will ; 
and should he have died intestate, then the property shall be delivercJ 
up to the English Consul, or his representative, who may be there 
present ; and in case there be no Consul, or Consular representative, 
they shall be sequestered by the judge, in order to his delivering up the 
whole thereof, whenever any ship shall be sent by the Ambassador to 
receive the same. 

XLII. That in case any Englishman, or other person navigatin? 
under their flag, should happen to commit manslaughter or any othc 
crime, or be thereby involved in a law suit, the governors in our sacreu 
dominions shall not proceed to the cause until the Ambassador or 
Consul shall be present; but they shall hear and decide it together 
without their presuming to give them any the least molestation, b? 
hearing it alone, contrary to the holy law and these Capitulations. 
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LVIII. That whereas it is specified in the Capitulations, that in case 
an EDglishman should become a debtor or surety, and run away or fail, the 
debt shall be demanded of the debtor ; and if the creditor be not in 
possession of some legal document given by the security, he shall not 
be arrested, nor such debt be demanded of him; should an English 
merchant, resident in another country, with the sole view of freeing 
himself from the payment of a debt, draw a bill of exchange upon 
another merchant, living in Turkey, and the person to whom the same 
is payable, being a man of power and authority, should molest such 
merchant who had contracted no debt to the drawer, and oppress him, 
contrary to law and the sacred Capitulations, by contending that the 
bill was drawn upon him, and that he was bound to pay the debt of the 
other merchant : now we do hereby expressly command, that no such 
molestation be given in future, but if such merchant shall accept the 
bill, they shall proceed in manner and form therein pointed out ; but 
should he refuse to accept it, he shall be liable to no further trouble. 

LXI. That if any Englishman should turn Turk, and it should be 
represented and proved that, besides his own goods, he has in his hands 
any property belonging to another person in England, such property 
shall be taken from him, and delivered up to the Ambassador or Consul, 
that they may convey the same to the owner thereof. 



LXIX. It being registered in the Imperial Capitulations, that all suits 
wherein the English are parties, and exceeding the sum of 4000 aspers, 
shall be heard in our Sublime Porte, and nowhere else : 

That if at any time the commanders and governors should arrest any 
English merchant, or other Englishman, on the point of departure by 
any ship, by reason of any debt or demand upon him, if the Consul of 
the place will give bail for him, by offering himself as surety until such 
suit shall be decided in our Imperial Divan, such person so arrested 
shall be released, and not imprisoned or prevented from prosecuting his 
voyage, and they who claim anything from him shall present themselves 
in our Imperial Divan, and there submit their claims, in order that the 
Ambassador may furnish an answer thereta With regard to those for 
whom the Consul shall not have given bail, the conunandant may act 
as he shall think proper. 

LXXI. That should any Englishman coming with merchandize turn 
Turk, and the goods so imported by him be proved to belong to 
merchants of his own country, from whom he had taken them, the whole 
shall be detained, with the ready money, and delivered up to the 
Ambassador, in order to his transmitting the same to the right owners, 
without any of our judges or officers mterposing any obstacle or hindrance 
thereto. 
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Treaty of the Dardanelles, B January, 1809. 

IV. The Treaty of Capitulations agreed upon in the Turkish year 
i8o6j[a.d. i^75)y in the middle of the month Gemmaziel Akir, as also 
the* Act relating to the Commerce of the Black Sea, and the other 
privileges {Imtiazaf) equally established by Acts at subsequent periods, 
shall continue to be observed and maintained as if they had suffered no 
interruption. 

•f" Provisions of the Treaty of Berlin, 13 July, 1878. 

Bulgaria. 
ViiL • • * * • 

The immunities and privileges of foreigners, as well as the rights 
of Consular jurisdiction and protection as established by the Capituk- 
tions and usages, shall remain in full force so long as they shall not 
have been modified with the consent of the parties concerned. 

Eastern Roumelia. 

XX. • • • • • 

The immunities and privileges acquired by foreigners, whatever their 
status, shall be respected in this Province. 

Servia. 
XXXVIL * * * ♦ • 

The immunities and privileges of foreign subjects, as well as the 

• 

rights of Consular jurisdiction and protection, as at present exisdi^, 
shall remain in full force so long as they shall not have been modified 
by mutual consent between the Principality and the Powers concerned. 

ROUMANIA. 

XpiX. Roumania shall have power to make conventions to detennine 
the privileges and attributes of Consuls in regard to protection within 
the Principality. Existing rights shall remain in force so long as they 
shall not have been modified by the mutual consent of the Principality 
and the Parties concerned. 

SERVIA. 

Treaty, 1880. 

XIII. In consideration of the present Treaty, and as contemplated 
by Article XXXVII of the Treaty concluded at Berlin on the 13th July. 
1878, Her Majesty the Queen of the United Kingdom of Great Britain 
and Ireland consents to surrender the privileges and immunities hitherto 
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enjoyed by her subjects in Servia, in virtue of the Capitulations between 
Great Britam and the Ottoman Empire as agreed upon, augmented, 
and altered at different periods, and finally confirmed by the Treaty of 
Peace concluded at the Dardanelles on the sth January, 1809. 

Provided always, and it is hereby expressly agreed, that the said 
Capitulations shall, as regards all judicial matters, except those affecting 
real estate in Servia, remain in fiiU force so far as they concern the 
mutual relations between British subjects and the subjects of those other 
Powers which, having a right to the privileges and immunities accorded 
by the aforesaid Capitulations, shall not have surrendered them. 

CYPRUS. 

Convention of Defensive Alliance between Great Britain and Turkey, 

4 June, 1878. 
L f • • • • * 

His Imperial Majesty the Sultan further consents to assign the 
Island of Cyprus to be occupied and administered by England. 

Annex. 

It is understood • • • * 

I. That a Mussulman religious tribunal (Mehkdm^i Shdri) shall 
contmue to exist in the Island, which will take exclusive cognizance of 
religious matters, and of no others, concerning the Mussulman population 
of the Island. 

The Order in Council, 14th September, 1878, recites the Foreign 
Jurisdiction Act, and establishes a High Commissioner, a Commander- 
in-Chief, and a Legislative Council for the government of the Island. 

EGYPT. 

Agreement between the British and Egyptian Governments respecting 
Judicial Reforms In Egypt, 81 July, 1875. 



• 



All or any of the stipulations and reservations contained in the 
Convention relating to Judicial Reforms, which was concluded between 
the French and Egyptian Governments on the loth day of November, 
1874 (copy of which Convention is annexed to this Agreement), as well 
as those contained in the Convention concluded between the German 
and Egyptian Governments on the sth of May, 1875 (copy of which 
Convention is likewise annexed to this Agreement), shall be immedi- 
ately and unconditionally extended by the Egyptian Government to 
Great Britain, and to British subjects, should the British Government at 
any time express a wish to that effect 
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The Egyptian Government moreover agrees that any other a^ang^ 
ments which it may have already made, or may hereafter make, with 
any foreign Power in respect either to Judicial Reforms m Egypt, or 
to the existing Consular or other tribunals in that country, shall be 
immediately and unconditionally extended to Great Britain ajid to 
British subjects, should the British Government at any time express a 
wish to that effect 

Annex (A), Protocol with France of 10 November, 1874. 

L Charges of firaudulent bankruptcy, which are dealt with in Aitide 
8, paragraph g^ chapter 2, of the Organic Regulations, shall contbue to 
be within the competency of the jurisdiction to which the accused V3S 

heretofore subject 

****** 

V. The reservation relative to personal status, omitted in Aitide 9 
of the Organic Regulations, shall be re-inserted in the text of those 
Regulations. 

VI. In regard to the composition of the Courts, the French Goveni- 
ment having requested that one of the Magistrates whose duty it is to 
decide a suit with a European, shall be, as far as possible, of the 
nationality of the party concerned in the suit, the Egyptian Government 
engages that the attention of the new Magistracy, which is alone 
entrusted with the regulation of its own sittings, shall be called to this 
point The same answer has been given to the Austro-Hungaiian 
Government, which had expressed the same wish, 

VII« The immunities, privileges, prerogatives, and exemptions which 
foreign Consulates, as well as the officers thereto attached, at present 
enjoy, in virtue of diplomatic usages and of existing Treaties, are to be 
maintained in all their integrity; consequentiy Agents and Consuls- 
General, Consuls and Vice-Consuls, their families, and all peisons 
attached to their service, shall not be within the jurisdiction of the nev 
tribunals, and the new legislation shall not be applicable either to their 
persons or to the houses which they inhabit The same resenratioB 
is expressly stipulated in favour of Catholic establishments, whether 
religious or educational, placed under the protectorate of France. 

Annex (S). Protocol with Germany of 5 May, 1875, 

ViL ♦ ♦ • • ♦ • 

Moreover the following German establishments : — 

A. The German Protestant Church at Alexandria, 

B. The German Protestant Church at Cairo, 

C. The German School at Alexandria, 
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D. The German School at Cairo, and 

E. The German Protestant Hospital at Alexandria, 

shall not be subject to the jurisdiction of the new tribunals, and shall 
continue to be as heretofore under the jurisdiction of the German 
Consular Courts. It is clearly understood that the said establishments 
shall only be exempt in their quality of corporations, and that, 
consequently, the ministers, professors, and all persons attached to 
these establishments shall be subject to the jurisdiction established in 
Egypt for the nationality to which they belong. 

With regard to the reserve stipulated at the end of Article 7 of the 
Franco-Egyptian Protocol of November 10, 1874, in favour of Catholic 
establishments, whether devoted to religion or to teaching, placed 
under the protectorate of France, M. de Thi^au declares : — 

As the German Government does not recognise the exclusive 
protectorate of any Power over Catholic establishments in the East, it 
reserves all its rights over the German subjects or officials belonging to 
any of these establishments, and considers it specially understood that 
the said stipulation in the Franco-Egyptian Protocol shall not interfere 
with the jurisdiction which is or shall be established for German 
subjects and officials in Egypt, in virtue of the laws of the Empire, and 
of arrangements made between Germany and the Government of the 
Khedive. 

His Excellency Chdrif Pasha, in the name of the Egyptian 
Government, accepts this declaration. 

Reglement d' Organisation Judlclaire pour les Prods MIxtes en ^gypte, 
10 Novembre, 1874. 

TiTRE 1,—Juridicti(m en Matiire Civile ei CommerciaU. 

I. II sera institu^ 3 tribunaux de premiere instance : k Alexandrie, au 
Caire et k Zagazig. 

II. Chacun de ces tribunaux sera compost de 7 juges : 4 Strangers et 
3 indigenes. 

Les sentences seront rendues par 5 juges, dont 3 Strangers et 2 
indigenes. L'un des juges Strangers pr^sidera avec le titre de Vice- 
Prdsident et sera d^signd par la majority absolue des membres Strangers 
et indigenes du tribunal 

Dans les affaires commercials, le tribunal s'adjoindra deux n^goci- 
a,nts, un indigene et un Stranger, ayant voix d^b^rative et choisis 
pax voie d'dlection. 

III. II y aura k Alexandrie une Cour d'Appel compos^e de 11 
magistrats : 4 indigenes et 7 Strangers. 

L*un des magistrats etrangers pr^sidera sous le titre de Vice-President, 
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et sera d6siga6 de la m£me manibre que les Vice-Pr^doits des 
tribunaux. 

Les arrets de la Cour d'Appel seiont rendus par 8 magistnts, doot 
5 Strangers et 3 indigenes. 

IV. Le nombre des magistrats de la Cour d'Appel et des tiibimua 
pourra toe augment^ si la Cour en signale la ndcessit^ pour le besom do 
service, sans altdrer la proportion fix^e entre les juges indigbnes et 
Strangers. £n attendant, dans le cas d'absence ou d'empdchement de 
plusieurs juges k la fois de la Cour d'Appel, ou du m^e tribunal, k 
Pr&ident de la Cour pourra les faire supplier, 8*11 s'agit de juges 
Strangers, par leurs coUbgues des autres tribunaux ou par les xnagistnits 
Strangers de la Cour d' Appel ; lorsque Tun des magistrats de la Coor 
sera ainsi d^l^gu^ k intervenir aux audiences d'un des tribunaux, en 
aura la pr^sidence. 

V. La nomination et le choix des juges appartiendront an Gouveme* 
ment ^gyptien; mais, pour ^tre rassurd lui-m^me sur les garandcs 
que pr^senteront les personnes dont il fera choix, il s'adressen offia- 
eusement aux Ministres de la Justice k I'^tranger et n'engagera qoe 
les personnes munies de Tacquiescement et de Fautorisation de leor 

Gouvemement 

» » « « • • 

VIII. Les greffiers, huissiers et interprbtes seront d'abord nomzn^ 
par le Gouvemement, et, quant aux greffiers, ils seront choisis pour h 
premiere fois, h Tdtranger, parmi les officiers ministdriels qui exercent 
ou qui ont d^jk exercd, ou parmi les personnes aptes ^ remplir les 
m^mes fonctions k T^tranger, et pourront 6tre i^voquds par le tribunal 
auquel ils seront attaches. 

§ 2. Compttmce, 

IX. Ces tribunaux connattront seuls de toutes les contestations en 
mati^re civile et commerciale, entre indigenes et Strangers, et entre 
Strangers de nationalit^s diifdrentes en dehors du statut personnel Cs 
connsutront aussi de toutes les actions r^elles immobili^res entre toutes 
personnes, m6me appartenant \ la m^me nationality 

X. Le Gouvemement, les administrations, les dairas de Son Ahesse 
le Khedive et des membres de sa famille seront justiciables de ces 
tribunaux dans les procfes avec les Strangers. 

XL Ces tribunaux, sans pouvoir statuer sur la propri^t^ du domaine 
public ni interpreter ou arreter Texdcution d'une mesure administratipc, 
pourront juger, dans les cas prdvus par le Code Civil, les atteintes 
port^es \ un droit acquis d'un Stranger par un acte d'administratiaD. 

XII. Ne sont pas soumises k ces tribunaux les demandes des 
Strangers contre un ^tablissement pieux, en revendication de la propriety 
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d'immeubles poss^dds par cet dtablissement ; mais ils seront comp^tents 
pour statuer sur la demande intent^e sur la question de possession 
legale, quelque soit le demandeur ou le d^fendeur. 

XIIL Le seul fait de la constitution d'une hypoth^que en faveur d'un 
Stranger sur les biens immeubles, quels que soient le possesseur et le 
propridtaire, rendra cestribunaux compdtents pour statuer sur la validity 
de lliypoth^que et sur toutes ses consequences, jusques et y compris la 
vente forc^e de Timmeuble, ainsi que la distribution du prix. 

XIV. Les tribunaux d^l^gueront im des magistrats qui, agissant en 
quality de juge de paix, sera charg^ de condlier les parties et de juger 
les afi^ires dont I'importance sera fix^e par Ic Code de Procedure. 

XVIIL L'ex^cution des jugements aura lieu en dehors de toute action 
administrative Consulaire ou autre, et sur Tordre du tribunal • . . 
Seulement, Tofficier de justice charg^ de Tex^cution par le tribunal est 
oblige d'avertir les Consulats du jour et de I'heure de Texdcution, et ce II 
peine de nuUite et de dommages-int^r^ts contre lui. Le Consul, ainsi 
averti, a la faculty de se trouver present k rexdcution; mais, en cas 
d'absence, il sera pass^ outre k rex^cution. 



TiTRE 11.— JuriduHon en Matth^e Phtak en ce qui cenceme 

ies Inculpks Strangers. 

L Le juge des contraventions \ la charge des Strangers sera on des 
membres Strangers du tribunal 

IL La Chambre du Conseil, aussi bien en mati^e de ddlits qu'en 
matibre de crimes, sera compos^e de 3 juges, dont un indigene et deux 
dtxangers, et de 4 assesseurs Strangers. 

III. Le tribunal correctionnel aura la m^me composition. 

lY. La Cour d'Assises sera compos^e de 3 conseillers, dont un 
indigene et deux Strangers. 

Les 12 jur^s seront Strangers. 

Dans ces divers cas, la moitid des assesseurs et des jur^s sera de la 
nationality de Tinculpd, s'il le demande. Dans le cas oil la liste des 
jurds ou des assesseurs de la nationality de Taccusd serait insuffisante, 
il d&ignera la nationality k laquelle ils devront appartenir pour com- 
pleter le nombre voulu. 

V. Lorsqu'il y aura plusieurs inculp^s, chacun d'eux aura droit de 
deznander un nombre ^gal d'assesseurs ou de jur^s, sans que le nombre 
des assesseurs en jurds puisse ^tre augment^, et sauf k determiner par la 
voie du sort ceux des inculpds qui k raison de ce nombre, ne pourront 
exercer leur droit 
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§ 2. CompHaue^ 

VI. Seront soumis^ k la juridiction des Tribunaux Egyptiens les 
poursuites pour contraventions de simple police, et, en ontref les 
accusations port^es centre les auteurs et complices des crimes et deju 
suivants : 

VII. Crimes et d^its commis directement contre les magisbits, les 
jur^ et les officiers de justice dans I'exercice ou k Toccasion de Texerdce 
de leurs fonctions, savoir : 

a, Outrages par gestes, paroles ou menaces ; 

b, Calomnies, injures, pourvu qu'elles aient ^t^ profer^ soit en 
presence du magistrat, du jurd ou de Tofficier de justice, soit din^ 
Fenceinte du tribunal, ou publi^es par voie d*affiches, d'^crits, d Impiiincs. 
de gravures, ou d'embl^mes ; 

c, Voies de fait contre leur personne, comprenant les coups, blessares 
et homicide volontaire avec ou sans premeditation ; 

d, Voies de fait exercdes contre eux ou menaces k eux iaitespour 
obtenir un acte injuste ou illegal, ou Tabstention d*un acte juste ou 
legal; 

e, Abus par un fonctionnaire public de son autorit^ contre eux dins 
le m6me but ; 

f, Tentative de corruption exerc^e directement contre eux ; 

g, Recommandation donn^e k un juge par un fonctionnaire puMic 
en faveur d'une des parties ; 

VIII. Crimes et deiits commis directement contre rcxdcution da 
sentences et des mandats de justice, savoir : 

<u Attaque ou resistance avec violence ou voies de fait centre ks 
magistrats en fonctions, ou des officiers de justice mstrumentant on 
agissant legalement pour Texecution des sentences ou mandats de 
justice, ou contre les depositaires ou agents de la force publique charges 
de prater main-forte k cette execution ; 

b. Abus d'autorite de la part d'un fonctionnaire public pour empecher 
Texecution ; 

c. Vol de pieces judiciaires dans le m^me but ; 

d. Bris de scelies apposes par Tautorite judidaire, detoomemect 
d'objets saisis en vertu d'une ordonnance ou d'un jugement ; 

e. Evasion de prisonniers detenus en vertu d'un mandat oo d'uoe 
sentence et actes qui ont directement procure cette evasion ; 

/. Recel des prisonniers evades dans le m^me cas ; * 

IX. Les crimes et deiits imputes aux juges, jures et officiers de 

* g. Accusations of fraudulent bankruptcy. Ste Art. i, Protocol with Fraoic, 
atUe^ p. 2ca 
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justice, quand ils seront accuses de les avoir commis dans Fexercice de 
leurs fonctions ou par suite d'un abus de ces fonctions, savoir : 

Outre les crimes et ddlit^ communs qui pourront leur ^re imputes 
dans ces circonstances, les crimes et d^lits sp^ciaux sont : 

€t. Sentence injuste rendue par faveur ou inimiti^ ; 

b. Corruption ; 

c Non-r^v^lation de la tentative de corruption ; 

d, D^ni de justice ; 

e. Violences exercdes contre les particuliers ; 

/. Violation du domicile sans les formalit^s legales ; 
g. Exactions; 

A. D^toumement de deniers publics ; 
I. Arrestation ill^gale ; 
y. Faux dans les sentences et actes. 

XV. Toute instruction contre un Stranger, ainsi que la direction 
desd^bats lors du jugement^ appartiendront k un magistrat dtranger^tant 
en mati^re de simple police qu'en mati^re criminelle ou correctionnelle. 

XVII. Jusqu'^ ce qu'il soit constat^ qu'il existe en Egypte une 
installation suffisante des lieux de detention, les inculp^ arr^t^s 
pi^ventivement seront livr& au Consul imm^iatement apr^s I'inter- 
TOg;)toire et dans les 24 heures de Tarrestation au plus tard, k moins que 
le Consul n'ait autoris^ la detention dans la prison du Gouvemement 

XX. Lorsque, dans le cours d'une instruction, il y aura lieu de proc^der 
h une visite domiciliaire, le Consul de Tinculp^ sera avisd. 

II sera dress^ proc^s-verbal de Tavis donn^ au Consul. 

Copie de ce proc^s-verbal sera laiss^ au Consulat au moment de 
I'interpellation. 



§ 3. Rigkment de la Competence dans les Conflits de JuridicHon, 

XXIL Trois jours avant la reunion de la Chambre du Conseil, la 
communication des pieces de I'instruction sera faite au greffe, au Consul, 
ou k son dd^gud 

H devra, sous peine de nullitd, toe ddlivr^ au Consul expedition des 
pieces dont il demandra copie. 

XXIII. Si, surla communication des pieces, le Consul de rincul|.e 
prdtend que TafTaire appartient \ sa juridiction et qu'elle doit ^tre 
ddffr^e k son tribunal, la question de competence, si elle est contest^e 
par le Tribunal E^ptien, sera soumise \ Tarbitrage d'un Conseil 
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compost de deux Conseillers ou Juges d^sign^s par le Prudent de U 
Cour, et de deux Consuls choisis par le Consul de Tinculpd. 

XXIV. Lorsque le juge d'instruction et le Consul instmiroot cq 
m6me temps sur le m^me fait, si Fun ou Tautre ne cioit pas devoir se 
reconnattre incompetent, le conseil des conflits devra 6tre r^oni pom 
r^gler le difii^nd h la demande de Tun des deux. 

II est bien entendu que le conflit ne pourra jamais toe soulev^ par k 
juge d'instruction k Toccasion d'un crime ou d'un ddit ordinaire; 
de plus, le crime ou le ddit qu'il pr^tendra avoir 6ti6 commis devra ^ 
qualifi^, par le r^quisitoire dont il aura 6t6 saisi, conformdment asx 
categories ci-dessus des faits attribuds aux nouveaux tribunauz. Enfin, 
si le magistrat ou Tofficier de justice offens^ a port^ sa plainte devant k 
Tribunal Consulaire, ce tribunal statuera sur la plainte sans qu*!! y ait 
possibility de conflit 

XXV. Le tribunal qui, api^ que les formalit^s d-dessus amont ^te 
remplies, restera saisi de Taffaire, statuera sur cette afiaire sans qu'il 
puisse y avoir lieu ulterieurement k declaration d'incompetence. 

XXIX. La liste des jurds de nationality ^trang^re sera diessee 
annuellement par le Corps Consulaire. . . . Les jur& devront avcHr 

Vkgc de 30 ans et une residence en Egypte d'un an au moins. 

****** 

XXXVL Jusqu'k ce qu'il soit constat^ qu'une installation soffisante 
des lieux de detention existe r^ellement en Egypte, les oondamnes i 
Temprisonnement seront, si le Consul le demande, detenus dans les 
prisons Consulaires. 

XXXVIII. En cas de condamnation II la peine capitale, MM. les 
Repr^sentants des Puissances auront la faculty de r6clamer lenr 
administrd. 

A cet effet, un ddlai suffisant interviendra entre le prononc^ et 
Texdcution de la sentence pour donner aux Repr&entants des 
le temps de ce prononcer. 



Order In Council, 6 February, 1876. 

Whereas, Her Majesty the Queen has power and jurisdiction within 
that part of the dominions of the Sublime Ottoman Porte caUed Egypt : 

And whereas, with the concurrence of Her Majesty, Egjrptian Courts 
have been or are about to be established as follows : (namely) 3 Couits 
of First Instance at Alexandria, Cairo, and Zagazig, and a Court of 

Appeal at Alexandria : 

««*«*♦ 

As regards all such matters and cases as arise after the time when the 
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Egyptian Courts aforesaid begin to sit, and act judicially, and as come [The jurisdic- 
within the jurisdiction of those Courts, the operation of the Order of p°" °j*^** 
Her Majesty the Queen in Council for the regulation of Consular retained in 
jurisdiction in the dominions of the Sublime Ottoman Forte made at ^'^^^"^ 
Windsor the 12th day of December, 1873, and of every Order </: p. 204.] 
amending the same, shall be and the same is herebysusgeiulfid. until it 
shall seem fit to Her Majesty the Queen, by and with the advice of 
Her Privy Council, to otherwise order. 

TRIPOLI. ^ w ^ ^ 

Protocols signed by Great Britain, France, Italy and Turkey, Feb- 
ruary, 1873. 

La Sublime Porte s'dtant adressde aux Gouvemements de la France, 
de la Grande Bretagne, et de Tltalie pour leur exprimer le d&ir que, 
dans la province de TriTX)li d'Afiique^ la ^ competence de la juridiction 
l ocale d ^s les causes entre les indigenes et les Strangers de nationality 
rangaise, Anglaise, ou Italienne, ^^t ^tablie sur 1^^ m^mes bases que 

LS les provinces de J^Em p i ro Ot toman en Kurnpe et pn ^si<*^ les dits 

Gouvemements, apr^s avoir adh^ individuellement k ce voeu, ont rdsolu 
de consacrer leur assentiment par un acte collectiil 

I. Les Agents de la France, de TAngleterre, et de Tltalie k 
Tripoli d'Afijque receveront de leurs Gouvemements des ordres precis 
et formels pour que ddsormais tous les proems et toutes les contestations 
entre les indigenes et sujets Frangais, Anglais, ou Italiens dans cette 
province, quelle que soit la nationality du d^fendeur, soient }ug6s 
conform^ment aux dispositions des capitulations en vigueur, et de la 
m&ne mani^re que ces capitulations sont appliqu6es dans les provinces 
de TEmpire Ottoman en Europe et en Asie. 

II. La Sublime Porte s'engage k traiter les Consuls et les sujets 
Anglais, Francis, et Italiens k Tripoli d'Afrique, en ce qui conceme la 
juridiction Consulaire, sur le pied de la nation la plus favoiis^e, et k les 
faire participer k la jouissance de toute faveur ou avantage accord^ sous 
ce rapport aux Consuls et aux sujets de tout autre Etat 

MOROCCO. 

Treaty, 9 December, 1866. 

VIL No subject of the Queen of Great Britain, nor any person 
under her protection, shall, in the dominions of the Sultan of Morocco, 
be made liable to pay a debt due from another person of his nation, 
unless he shall have made himself responsible or guarantee for the 
debtor, by a document under his own handwriting ; and in like manner, 
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the subjects of the Sultan of Morocco shall not be made liable to pij i 
debt due from another person of his nation to a subject of Great 
Britain, unless he shall have made himself responsible or guarantee for 
the debtor by a document under his own handwriting. 

VIII. In all criminal cases and complaints, and in all dil 
differences, disputes, or causes of litigation which may occur betweea 
British subjects, the British Consul General, Consul, Vice-CoDsnl, or 
Consular Agent, shall be sole judge and arbiter. No Governor, ladi, 
or other Moorish authority, shall intermeddle therein ; but the subjects 
of Her Britannic Majesty shall, in all matters of criminal or dvil 
cognizance arising or existing between British subjects exdosiveij, be 
amenable to the tribunal of the Consul General, Consul, or other 
British authority only. 

IX. All criminal cases and complaints, and all civil differences, 
disputes, or causes of litigation arising between British subjects aod 
subjects of the Moorish Government shall be adjusted in tiiefoIloTbg 
manner : 

If the plaintiff be a British subject, and the defendant a Moorish 
subject, the Governor of the town or district, or the Kadi, according 3S 
the case may appertain to their respective Courts, shall alone judge the 
case ; the British subject making his appeal to the Governor or Kadi, 
through the British Consul General or his deputy, who will have a right 
to be present in the Court during the whole trial of the case. 

In like manner, if the plaintiff be a Moorish subject, and the 
defendant a British subject, the case shall be referred to the sole 
judgment and decision of the British Consul General, Consul, Vic^ 
Consul or Consular Agent ; the plaintiff shall make his appeal thioogi 
the Moorish authorities ; and the Moorish Governor, Kadi, or othet 
officer who may be appointed by them shall be present, if he or they so 
desire, during the trial and judgment of the case. Should the British 
or Moorish litigant be dissatisfied with the decision of the Coosd 
General, Consul, Vice-Consul, Governor or Kadi (according as the case 
may appertain to their respective Courts), he shall ha\'e a right d 
appeal to Her Britannic Majesty's Charg^ d'Affaires and Coosi 
General, or to the Moorish Commissioner for Foreign Affairs, as tk 
case may be. 

X. A British subject suing, in a Moorish Court of Law, a subject o: 
the Sultan of Morocco for a debt contracted within the dominions ot 
the Queen of Great Britain, shall be required to produce an acknow- 
ledgment of the claim, written either in the European or Arabic 
characters, and signed by the Moorish debtor in the presence o( asd 
testified by, the Moorish Consul, Vice-Consul, or Consular Agent, g 
before 2 witnesses, whose signatures shall have been at the time, ci 
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subsequaidy, certified by the Moorish Consul, Vice-Consul, or Consular 
Agent, or by a British notary in a place where no Moorish Consul, 
Vice-Consul, or Consular Agent resides. Each document so witnessed 
or certified by the Moorish Consul, Vice-Consul, or Consular Agent, or 
British notary, shall have full force and value in a Moorish tribunal 
Should at any time a Moorish debtor escape to any town or place in 
Morocco where the authority of the Sultan may be estabhshed, and 
where no British Consul or Consular Agent may reside, the Moorish 
Government shall compel the Moorish debtor to come tp Tangier, or 
other port or town in Morocco where the British creditor may desire 
to prosecute his claim before a Moorish Court of Law. 

XI. Should the British Consul-General, or any of the British Consuls, 
Vice-Consuls or Consular Agents, have at any time occasion to request 
from the Moorish Government the assistance of soldiers, guards, armed 
boats, or other aid for the purpose of arresting or transporting any 
British subject, the demand shall be immediately compUed with, on 
payment of the usual fees given on such occasions by Moorish subjects. 

XIL If any subject of the Sultan be found guilty before the Kadi of 
producing false evidence to the injury or prejudice of a British subject, 
he shall be severely punished by the Moorish Government according to 
the Mahomedan law. In like maimer the British Consul-General, 
Consul, Vice-Consul, or Consular Agent, shall take care that any 
British subject who may be convicted of the same offence against a 
Moorish subject, shall be severely punished according to the law of 
Great Britain. 

XrV. In all criminal cases, differences, disputes, or other causes of 
litigation arising between British subjects and the subjects or citizens of 
other foreign nations, no Governor, Kadi, or other Moorish authority, 
shall have a right to interfere, unless a Moorish subject may have 
received thereby any injury to his person or property, in which case 
the Moorish authority, or one of his officers, shall have a right to be 
present at the tribunal of the ConsuL 

Such cases shall be d^ided solely in the tribunals of the foreign 
Consuls, without the interference of the Moorish Government, according 
to the established usages which have hitherto been acted upon, or may 
hereafter be arranged between the Consuls. 

TUNia 

French Law, 27 March, 1883. (Erecting Tribunals in Tunis.) 

I. A French tribunal and six Magistrates' Courts shall be established 
in the Regency of Tunis. 
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IL These tribunals shall form part of the jurisdiction of die Cout 
of Algiers. They shall take cognizance of all dvil and commeraal 
questions between French and French protected subjects. They slull 
take cognizance likewise of all proceedings instituted against the 
French and French protected subjects for infractions of the Inr, 
misdemeanours, or crimes. 

Their authority may be extended over all other persons by edicts or 
decrees of His Highness the Bey, issued with the assent of the Frendi 
Government 

IV. ♦ • • ♦ ♦ • 

If the accused or one of the accused is a Frenchman, or a Ficndi 
protected subject, the assessors must all be French. 

• * • ' • • • 

VIIL If the person summoned resides out of Tunis, the delay allowed 
(with regard to summonses and appeals) shall be : 

For those who reside in other States, whether in Europe, or on tite 
coast of the Mediterranean, or on that of the Black Sea, two months; 

For those who reside beyond those limits, five months. 

Decree of the Bey, 6 May, 1883. 

• « * • * • 

We have been informed that several of the fiiendly Powers whose 
Consuls, by virtue of Capitulations and Treaties negotiated with our 
predecessors, have been invested with certain judiciary powers, aie 
disposed to renounce this privilege, if their subjects become amenable 
to the jurisdiction of the French tribunals recendy established. 

Article II. of the Law of the 27th March, 1883, allows us to extend 
the competence of these tribunals, with the assent of the French 
Government 

Being assured of this assent, we make the following decree : — 

Sole Article. — The subjects of the friendly Powers whose Consular 
tribunals shall be suppressed shall become amenable to the juiisdictioD 
of the French tribunals under the same conditions as the French 
themselves. 

English Order In Council, 31 December, 1883. 

Whereas by Treaty, capitulation, grant, usage, sufferance, and other 
lawful means Her Majesty the Queen has power and jurisdiction in the 
Regency of Tunis : ♦ ♦ ♦ * 

And whereas by virtue of certain laws of the French Republic, and 
of certain decrees of His Highness the Bey of Tunis, French 
tribunals have been established in the Regency : 
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> 
[Recital of the Decree of $ May^ 1 883.] 

And whereas Her Majesty the Queen has consented to abandon^ her 
Consular jurisdiction with a view to British subjects in the Regency 
becoming justiciable by the said French tribunals, under the same 
conditions as French subjects, and to the extent of the jurisdiction 
vested by law in the said tribunals : 

Now, therefore, Her Majesty, by virtue and in exercise of the powers 
in this behalf by the "Foreign Jurisdiction Acts, 1843 to 1878," or 
otherwise, in Her Majesty vested, is pleased by and with the advice of 
ber Privy Council to order, and it is hereby ordered as follows : 

As regards all such matters and cases as come within the jurisdiction 
of the said French tribunals, the operation of the Orders in Council 
regulating Her Majesty's Consular jurisdiction in Tunis shall cease to 
be in force and operation within the Regency on and after the first 
day of January, 1884, except as regards any judicial matters pending 
in Her Britannic Majesty's Court for Tunis on the day above 
mentioned 



COUNTRY OF THE BAROLONGS [SOUTH AFRICA]. 

Treaty, 22 Hay, 1884. 
I, MoNTSiOA, Chief of the Barolongs, 

Give the Queen to rule in my country over white men and black 
men. I give her to publish laws and to change them when necessary ; 
and to make known the modes of procedure of the Courts, and to 
appoint judges and magistrates and police and other officers of 
government as may be necessary, and to regulate their duties and 
authority : 

To arrest criminals, and to release them on bail, or to hold them as 
prisoners, and to convey them as such from one place to another in 
this country, or to convey them as prisoners out of this countryi 
according to the laws of the Queen : 

To collect money (taxes) among the inhabitants of the country of the 
Barolongs, which wiU go to defray the expenses of the work done in 
this country by the Queen : and to levy Court fees, to impose fines, 
and to employ the money thus obtained accordmg to the laws of the 
Queen: 

Further, I give to the Queen, whom I have called, to originate and to 
cany forward all work necessary to establish the Courts and the laws, 
and effectually to confirm the government and authority which I give 
the Queen by this agreement 

P 2 
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COUNTRY OF THE BATLAPING8 [SOUTH AFRICA]. 

Treaty, 3 Ma/, 1884. 

Agreement with Mankoroane, the Chief, in identical terms with that 
with the Chief of the Barolongs. 

Order In Council, South Africa {Bechuanaland and the Kalaharfj, 
27 January, 1886. 

Alter reciting the two Treaties given above, declares (Art 4) that the 
jurisdiction extends to the persons and matters following : — 

(i) All persons within the limits of this Order [the parts of Soadt 
Africa situate west of the South African Republic, north of the CoIodt 
of the Cape of Good Hope, east of the 20th meridian of east longitndc, 
and south of the 22nd parallel of south latitude; and not within the 
jurisdiction of any civilised Power] who are British subjects bj 
birth or naturalization, or are otherwise for the time being subject to 
British law. 

(2) All persons properly enjoying Her Majest/s protection wAk 
the said limits. 

(3) All persons within the limits to which the aforesaid Treaties with 
Mankoroane and Montsioa respectively extend, whether such penoas 
are natives of Africa or not, and whether subjects of any African or 
non-African Power or not 

(4) The property and all personal or proprietary rights and liabilities 
within the said limits of any such persons as before mentioned, or 
situate within the said limits, although such persons may not be withia 
the said limits. 

CONGO. 

Convention between Her Britannic Majesty and Hie Majesty the Kini 
of the Belgians, acting as Founder of, and In the name of, the 
International Association of the Congo, 16 December, 1884. 

[Recognition V. Every British Consul or Consular officer within die said 
Ae^ntw? ^^ territories, who shall be thereunto duly authorized by Her Britannic 
national Majesty's Government, may hold a Consular Court for the district 
^?Cot0o ami ^^ig^^d ^^ ^^> ^^^ shall exercise sole and exclusive jurisdiction, both 
of the Free civil and criminal, over the persons and property of British subjects 

U8*aSn^Utok- ^^^^^ ^^® same, in accordance with British law. 

tion, as the VI. Nothing in the last preceding Article contained shall be deemed 

friLday *^ relieve any British subject from the obligation to observe the laws of 

Goyeniment] the said Free States applicable to foreigners, but any infraction thereof 

Sdcr^iS ^y * British subject shall be justiciable only by a British Qmsulir 

Council, see Court 

/tfj/, p. 221.] yjj^ Inhabitants of the said territories who are subject to tte 
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government of the Association, if they shall commit any wrong against 
the person or property of a British subject, shall be arrested and 
punished by the authorities of the Association according to the laws of 
the said Free States [under its administration]. 

Justice shall be equitably and impartially administered on both 
sides. 

VIII. A British subject having reason to complain against an 
inhabitant of the said territories, who is subject to the government 
of the Association, must proceed to the Consulate and state his 
grievance. 

The Consul will inquire into the merits of the case, and do his 
utmost to arrange it amicably. In like manner, if any such inhabitant 
of the said territories shall have reason to complain of a British subject, 
the Consul shall no less listen to his complaint, and endeavour to settle 
it in a friendly manner. If disputes take place of such a nature that 
the Consul cannot arrange them amicably, then he shall request the 
assistance of the authorities of the Association, and they may together 
examine into the merits of the case and decide it equitably. 

IX. Should any inhabitant of the said territories, who is subject to 
the government of the Association, fajl to discharge debts incurred to 
a British subject, or should he fiaudulently abscond, the authorities of 
the Association will do their utmost to bring him to justice, and to 
enforce recovery of the debts ; and should any British subject fiaudu- 
lently abscond or fail to discharge debts incurred by him to an 
inhabitant of the said territories who is subject to the government of 
'the Association, the British authorities will, in like manner, do their 
utmost to bring him to justice, and to enforce recovery of the debt 
No British Consul nor any authority of the Association is to be held 
responsible for the payment of any debt contracted either by a British 
subject, or by any inhabitant of the said territories, who is subject to 
the government of the Association. 

Decree of the King of the Belgians, Sovereign of the Independent 
State of the Congo, 80 July, 1886. 

I. Le mariage pent toe contract^ valablement sur le territoire de 
r^tat, s'il a 6t6 autoris^ au prdalable par TAdministrateur G^n^ral au 
Congo. Cette autorisation est donnde par dcrit pour chaque cas 
particulier. 

II. UAdministrateur G^ndral au Congo prescrit les formalit^s k 
suivre pour la c61A>ration du mariage. 

IIL Les obligations qui naissent du mariage, ainsi que les droits et 
les devoirs respectifs des ^poux, sont ceux ^tablis par les Articles 203 k 
226 inclusivement du Code Civil en vigueur en Belgique. 
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ROYAL NIGER COMPANY (/ormrrfy NcUionalA/rUm Qnt^, 
Limited), 

Charter, 10 July, 1886. 

** To hold and retain the full benefit of the cessions obtained hj the 
Company, from the Kings and Chiefs of the various territories in the 

basin of the River Niger in Africa." 

• ****• 

XVL In all matters relating to the observance of the last preceding 
article [conformity to Treaties], or to the exercise within the Compan/s 
territories for the time being of any jurisdiction exerciseable by u 
under the Foreign Jurisdiction Acts, or the said general Act of the 266 
of February, 1885 [of the Conference of the great Powers at Bedis, 
relative to the freedom of trade in the basin of the Congo River and 
other matters], the Company shall confonn to and observe and cany 
out all such directions as may from time to time be given in that behalf 
by our Secretaries of State, and the Company shall, at their own expense, 
appoint all such officers to perfonn such duties, and provide such Comts 
and other requisites for the administration of justice as he directs. 

WEST COAST OF AFRICA. 

Order In Council, 6 August, 1874. Divers Countries near or adjacent 
to Her Majesty's Gold Coast Colony. 

And whereas Her Majesty hath acquired power and jurisdicdoo 
within divers countries on the West Coast of Africa near or adjaoeot 
to Her Majesty's said Gold Coast Colony, and it is expedient to 
determine the mode of exercising such power and jurisdiction : 

The power and jurisdiction is to be exercised by the Legislatiye 
Council of the Gold Coast Colony by ordinance, the Governor of the 
Colony having a negative voice in the passing of the ordinances, and 
the right to disallow them being reserved to the Queen. 

Order In Council, 29 December, 1887. Territories adjacent to the 
Colony of Lagos. 

In similar terms to the above, the *' Colony of Lagos' being 
substituted for the " Gold Coast Colony." 

Treaty, 4 July, 1884. 

With the Kings and Chiefs of New Calabar. 

* « « * « • 

III. It is agreed that full and exclusive jurisdiction, civil and 
criminal, over British subjects and their property in the territory d 
New Calabar is reserved to Her Britannic Majesty, to be exercised bj 
such Consular or other officer as Her Majesty shall appoint for that 
purpose. 
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The same jurisdiction is likewise reserved to Her Majesty in the 
said territory of New Calabar over foreign subjects enjoying British 
protection, who shall be deemed to be included in the expression 
** British subject" throughout this Treaty. 

IV. All disputes between the Kings and Chiefs of New Calabar, or 
l)etween them and British or foreign traders, or between the aforesaid 
Kings and Chiefs and neighbouring tribes, which cannot be settled 
amicably between the two parties, shall be submitted to the British 
Consular or other officer appointed by Her Britannic Majesty, to 
exercise jurisdiction in New Calabar territories for arbitration and 
decision, or for arrangement 

- These articles occur also in the Treaties with the— 



Chieftof • 




JAKEI (River Benin) 


• i6 July, 1884. 


Kiogi and Chie& of • 




MiDDLETON and District 


• 30 M U 


»f »f 




KoLAMA and District • 


• «• tt 


n ff 




Akassa and District 


• »t tt 


Cbie&of . « 




Bonny .... 


• 22 Aug. „ 


King! and Chiefs of • 




Old Calabar 


« 20 Sept. „ 



[With the foUowmg additions :— To Article IV., 

The said Kings and Chiefs shall have the right to appeal to 
Her Majesty's Secretaiy of State for Foreign AjSairs against 
the decision of the Consular or other officers. 
v. The Kings and Chiefs of Old Calabar hereby engage to assist 
the British Consular or other officers in the execution of 
such duties as may be assigned to them.] 



King, Queen, and Chiefs of 



tt 



tt 



tt 



King and Chiefs of 



tt 
tt 



tt 
tt 
tt 






Kings, Queen, and Chie& of 
King and Chiefs of • 

It tt • • 

King, Queen, and Chieft of 

Chiefs of • 

King, Queen, and Chie& of 

King and Chiefs of . « 

Chiefe of • . • « 

„ • • • 

King and Chiefs of • 

Chiefs of. • . • 

00 • • • 



Atani (Niger Left Bank, No. 5) 
Onitsha ( „ „ Na 2) 
Ibi (Riyer Binne, No. i) 
WUKARI (River Binue No. 2) • 
NAaARAWA(„ „1 No. 3) . 
Ida (Niger Left Bank, No. i) . 
ASABA (Niger Right Bank, No. 4) 
Oko Amacom ( „ „ No. 6) 
Oko Anaba ( „ „ No. 7) 
Odkkw^ (Niger Left Bank, No. 3) 
Alenso (Niger Right Bank, No. 8) 
OsiBiTi (Niger Left Bank, No. 4) 
Akri ( „ „ No. 6) 

Ogbakuma ( . tt tt No. 7) 
Akri Ugidi ( „ ,. No. 9) 
Abo (Niger Right Bank, No. 11) 
Endoni (Niger Left Bank, Na 14) 
Utshi Oboma 
Utshi Owerb and 
Obatsha (Niger Right Bank, No. 9) • 



• 7 Oct 


1884. 


• 9 tt 




. 17 tt 




. 21 „ 




• 25 tt 




• 31 » 




I Nov. 




• 2 >t 




• 9$ 




• tt 




• 3 tt 




• tt 




• 4 tt 




• tt 




• tt 




• 5 tt 




. 6 „ 





tt 



tt 



2l6 



[The British 
Protectorate 
of the Niger 
Districts com- 
prises terri- 
tories on coast 
firom Lagos to 
western oank 
of mouth of 
Rio del Rey : 
and territories 
in the basin of 
the Niger and 
its affliTents 
subject to the 
government of 
the Royal 
Niger Com- 
pany. Notifi' 
cation — Lon- 
don Gatette, 
Oct. 21, 1887. 
For the 
Order in 
Council, see 

post, p.22I.] 



Chiefs of. 

f» • 

Kings and Chiefs of 
Chieft of • • 

Chie& of . • 

ft • 

»t • 

King and Chiefr of 

Chie&of 

Regent and Chie& of 
King and Chiefs of 
Chie& of 

»f - • 

It 

ft . • . 

»» • - 

King and Chiefs of 
Chie&of 

10 • 

King and Chiefs of 
Chiefs of 

%f • 

>f • 

>t • 

fi • 

»» • 

»f 

i> 

If • 

Head' Chief and Chiefs 
Kings and Chiefs of 
Chiefe of • 

If •• 

11 • 

•I • 

II • 

If • 

II • 

II • 

i» ^ 

King and Chiefs of 
Chiefs of 
King of . , 
King and Chiefs of 
Kings and Chiefs of 

Tnere are also a 
and Chiefs of other 
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-. * Agwsy (I^ger Left Bank, No. n) '• 7 Nov. 1S4. 

• MoNAXA and 

OsAMARi (Niger Left Bank, No. 8) . 9 n » 

« Ofai (Niger Right Bank, No. 10) • 10 „ „ 

• Ogu (Niger Left Bank, Na 10) . • „ „ 

• IsHUKWB and 

Ask (Niger Left Bank, Na 12) . . „ » 

• Oduguri (Niger Left Bank, No. 13) „ „ 

• Onyen (Wari Branch of Niger, No. i) 1 1 „ h 

• T0R0FANI( „ „ No. 2) M II 

• AsE ( „ „ No. 3) „ „ 
. Akau (Niger Right Bank, Na 12) • la ,« n 

. AGBBRI 15 II II 

• Embiama 18 „ „ 

• Opobo . . • . . • 19 It jf 

• Odoni ft M 

• Ogolloma 39 „ „ 

• ANGIAMA w fi 

• ObIODIOBIRI ff II 

.. Ogalay . , . , . . H » 

. AMGALABIRI ti >i 

. PaXANI • • • .• .• • 30 ff n 

.. SaQBAMA ff 11 

• Epsdeh . • • • • • 3' II f* 

• Abutshi SJbo. 1885. 

• AtshakaOpai . . . . 6 „ », 

• Abragada 7 ff ft 

• XvABO • . • ■ • vO,, ,1 

. Okaba • ft M 

. Adiawayi 9 ft fi 

• \J MORu .....a ftn 

. Utu „ ,. 

• Ekperiwari 10 „ „ 

. OfONIBAHAN ff tt 

. Utoku ff i» 

of . UbIARI ff It 

. Nsube tf » 

• Samabri . . • . . II „ „ 
. Donga 12 „ „ 

• ObezbOpai II II 

. OsuTSHi Ani Otsha . . • 13 „ „ 

• ABARRA • . ■ • ■ 14 ff f* 

. Okumedu 17 ff i» 

• UmOTSHI ff It 

• ObIAGWEY 19 »f II 

• ALI.AH ••.•■■ 2o ,, ,1 

• MuRi 3> II »» 

. SaBAGREIA ft I* 

. Bakundi ... • 27 Mar. ,. 

. Brass 19 n n 

. OBAKO{Left Bank of Upper Opobo River) 2 Sept. «, 

number of " Preliminary Treaties " with the Kings 
districts, but which do not contain these artides. 
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EAST AFRICA. 

Act of Parliament, 36 d S7 Ylct e. B9l 

Jurisdiction in matters connected with the slave trade conferred on 
the Vice-Admiralty Court at Aden, and any of Her Majesty's Consuls 
^thin the dominions of the Sovereigns of Zanzibar, Muscat and 
Madagascar, when exercising jurisdiction in pursuance of the respec- 
tive Orders in Council 

ZANZIBAR. 

The dominions of the Sultan of Zanzibar are placed under the Pro- 
tectorate of Her Britannic Majesty. 

The Protectorate comprises the territory recognised as belonging to 
the Sultan in the articles of agreement between Great Britain and 
Germany, 29th October, 1886, with the exception of the territory lying 
to the south of the River Umba, of the Island of Mafia, and of the 
districts of Brava, Merka, Magadisho, and Warshiekh. (Notificatum — 
lAmdon Gazette^ Nov. 4, 1890.) 

Treaty, 80 April, 1886. 

V. Subjects of Her Britannic Majesty shall be permitted, throughout 
the dominions of His Highness the Sultan, to acquire, by gift, purchase, 
intestate succession, or under will, or in any other legal manner, 
land, houses, and property of every description, whether movable or 
immovable; to possess the same, and freely to dispose thereof by sale, 
barter, donation, will, or otherwise. 

XVL Subjects of Her Britannic Majesty shall, as regards their persons 
and property, enjoy within the dominions of His Highness the Sultan 
of Zanzibar the rights of exterritoriality. 

The authorities of His Highness the Sultan have no right to interfere 
in disputes between subjects of Her Britannic Majesty amongst them- 
selves, or between them and members of other Christian nations. Such 
questions, whether of a civil or criminal nature, shall be decided by the 
competent Consular authorities. The trial and also the punishment of 
all offences and crimes of which British subjects may be accused within 
the dominions of His Highness the Sultan, also the hearing and settle- 
ment of all civil questions, claims, or disputes in which they are the 
defendants, is expressly reserved to the British Consular authorities 
and Courts, and removed from the jurisdiction of His Highness the 
Sultan. 

Should disputes arise between a subject of His Highness the Sultan 
or other non-Christian Power not represented by Consuls at Zanzibar, 
and a subject of Her Britannic Majesty, in which the British subject is 
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the plaintiff or the complainant, the matter shall be brought before afid 
decided by the highest authority of the Sultan, or some person ^)edaliy 
delegated by him for this purpose. The proceedings and final dedskxi 
in such a case shall not, however, be considered legal unless notice has 
been given, and an opportunity afforded for the British Coiksal or his 
substitute to attend at the hearing and final decision. 

XVIL Subjects of His Highness the Sultan or any non-ChxistiaiL 
nation not represented by Consuls at Zanzibar, who are in the r^olir 
service of British subjects, within the dominions of His Hig^esstlie 
Sultan of Zanzibar, shall enjoy the same protection as British subjects 
themselves. Should they be charged with having conunitted a dime or 
serious offence punishable by law, they shall, on sufi&cient erideooe 
being shown to justify fiirther proceedings, be handed over by tbeir 
British employers or by order of the British Consul to the authontia 
of His Highness the Sultan for trial and punishment 

XVIII. Should a subject of Her Majesty, residing in the dominion 
of His Highness the Sultan of Zanzibar, be adjudicated bankrupt, the 
British Consul shall take possession Of, recover, and realise all available 
property and assets of such bankrupt, to be dealt with and distributed 
according to the provisions of British bankruptcy law. 

XIX. Should a subject of His Highness the Sultan of Zanzibar least 
or evade payment of the just and rightful claims of a British subject, 
the authorities of His Highness the Sultan shall afford to the Biitish 
creditor every aid and facility in recovering the amount due to him. In 
like manner the British Consul shall afford every aid and fiuilitj to 
subjects of His Highness the Sultan of 2^anzibar in recovering debts 
justly due to them from a British subject 

XX. Should a British subject die within the dominions of His High- 
ness the Sultan of 2^anzibar, or dying elsewhere, leave property therein, 
movable or immovable, the British Consul shall be authorized to colled, 
realise, and take possession of the estate of the deceased to be disposed 
of according to the provisions of British law« 

XXI. The houses, dwellings, warehouses, and other premises of 
British subjects or of persons actually in their regular service within the 
dominions of His Highness the Sultan of Zanzibar shall not be entered, 
or searched, under any pretext by the officials of His Highness, without 
the consent of the occupier, unless with the cognizance and assistance 
of the British Consul or his substitute. 

XXIJ. It is hereby agreed between the two high contracting parties 
that, in the event of an agreement being hereafter arrived at between 
His Highness the Sultan of Zanzibar and the various Powers with whidi 
His Highness shall be in Treaty relations, including Great Britain, 
which must be a consenting party, whereby the residents of a district or 
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town snalli without distinction of nationality, be made subject to the 
payment of local taxes, for municipal and sanitary purposes, the same to 
be fixed and administered by or under the control of a special board, 
nothing contained in this Treaty shall be understood so as to exempt 
British residents from the payment of such taxes. 

TAJOURA [EAST AFRICA]. 

Treaty between the Sultan and the Honourable East India Company, 
19 August, 1840. 

V. Any subject of either Power having committed crime or offence is 
to receive sentence awarded by their own laws and regulations, 

ZAILA [EAST AFRICA]. 

Treaty between the Governor and the Honourable East India 
Company, 3 September, 1840. 

IV. Any subjects of either Power having committed crime or offence 
are to be punished by their own laws and customs of the countries they 
belong ta 

MADAGASCAR. 

Convention, 17 December, 1886, signed at Tamatave between the 
French Republic and the Queen of Madagascar. 

I. Le Gouvemement de la Rdpublique repr^sentera Madagascar dans 
toutes ses relations extdrieures. Les Malgaches h, Tdtranger seront 
places sous la protection de la France. 

IL Un resident, repr^sentant le Gouvemement de la R^publique, 
president aux relations extdrieures de Madagascar, sans s'immiscer dans 
Fadministration intdrieure des Etats de Sa Majestd la Reine. 

IV. Les autoritds dependant de la Reine n'interviendront pas dans 
les contestations entre Frangais ou entre Frangais et Strangers. Les 
litiges entre Fran9ais et Malgaches seront jugds par le resident, assist^ 
d'un juge malgache. 

V. Les Frangais seront rdgis par la loi frangaise pour la repression de 
tous les crimes et d^ts commis par eux k Madagascar. 

Treaty, 27 June, 1866. 

XL Her Majesty the Queen of Madagascar agrees that in all cases 
where a British subject shall be accused of any crime committed in any 
part of her dominions, the person so accused shall be exclusively tried 
and adjudged by the British Consul, or other officer duly appointed for 
that purpose by Her Britannic Majesty. But any British subject whom 
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the British Consul or other officer shall find to hare been guilty of 
having openly offended against the laws of Madagascar shall be liabk 
to be banished from the country. 

In all cases where disputes or differences shall arise within tbe 
dominions of the Queen of Madagascar between Briti^ subjects and 
the subjects of Her Majesty the Queen of Madagascar, Her ^itannic 
Majesty's Consul, or other duly appointed officer, aided by an officer 
duly authorized by Her Majesty the Queen of Madagascar, shall h»ve 
power to hear and decide the same. 

The Malagasy authorities shall not interfere in differences or disrates 
between British subjects, or between British subjects and the subjects or 
citizens of any third Power. 

The British authorities shall not interfere in differences or dilutes 
between Malagasy subjects and the subjects or citizens of any thiid 
Power in Madagascar. 

Xn. If a subject of the Queen of Madagascar should refiise or evade 
the payment of ^ debt due to a British subject, the local authorities 
shall afford every assistance and facility to the creditor for recovering 
the debt; and in like manner the British Consul shall afford eveiy 
assistance to subjects of the Queen of Madagascar to recover debts due 
to them by British subjects. 

XIV. The Malagasy authorities shall do all in their power to dehver 
up property of a British subject who may die in Madagascar to bs 
heirs or representatives, or, in their absence, to the British Consul 

The property of a subject of the Queen of Madagascar who may die 
in the British Dominions shall be treated in the same manner as tbe 
property of a British subject 

XVIII. Her Majesty the Queen of Madagascar engages to abolish 
trial by the ** ordeal of poison." 

THE AFRICAN CONTINENT. 

The Queen's foreign jurisdiction in Maidagascar continues, notwith- 
standing the French Protectorate. The last Order in Council r^^olating 
its exercise was issued the 15 th October, 1889, declaring that **Her 
Majesty the Queen has power and jurisdiction in the parts of Africa 
mentioned in this Order, and in the Island of Madagascar." 

The limits of the Order are defined to be " the Continent of Afiica, 
with the maritime and interior territorial waters thereof, and the islands 
adjacent thereto, and the Island of Madagascar and its dependencies 
and their territorial waters." 

The following are excluded firom the jurisdiction : — 

I. Any place for the time being comprised within the limits of the 
ordinary territorial jurisdiction of the Courts of any African 
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of Her Majesty, or of the Courts of any possession of any other non- 
African Power. 

2. The territories of Morocco, Tunis, Liberia, Zanzibar, the South 
African Republic, and the Orange Free State. 

3. Any other place in which any other Order in Council under the 
Foreign Jurisdiction Acts is for the time being in force. 

4. Any place for the time being subject to the jurisdiction of the 
Egyptian Courts. 

It is declared that the power of constituting, altering, or abolishing 
jurisdictions for the purposes of the Order may be exercised with 
reference to the districts or territories for the time being included in 
Her Majesty's Protectorate of the Niger district, or in any other existing 
or future Protectorate : or under the government of the International 
Association of the Congo, or under the government of the Free States 
under its administration, subject to and in accordance with the conven- 
tion between Her Majesty and the International Association of z6th 
December, 1884. 

Madagascar forms one local jurisdiction, and the remainder of the 
places included in the Order form another. 

The powers conferred by this Order extend to the following persons 
and matters, in so &r as by Treaty, grant, usage, sufferance, or other 
lawful means. Her Majesty has power or authority in relation to such 
persons and matters : — 

(z) British subjects, including persons enjoying Her Majesty's 
protection, and subjects of the several Princes and States in India in 
alliance with Her Majesty, residing and being in the parts of Africa to 
Tirhich the Order applies, and in the Island of Madagascar. 

(2) The property and personal and proprietary rights and obliga- 
tions of British subjects within the local jurisdiction (whether such 
subjects are or are not within the jurisdiction), including British ships 
with their boats and the persons and property on board thereof, or 
belonging thereto. 

(3) Foreigners, whether natives or subjects of Africa or not, who 
submit themselves to a Court, in accordance with the provisions of the 
Order. 

(4) Foreigners, whether natives or subjects of Africa or not, with 
respect to whom any State, King, Chief, or Goverrmient, whose 
subjects, or under whose protection they are, has, by any Treaty or 
otherwise, agreed with Her Majesty for, or consented to, the exercise of 
power or authority by Her Majesty. 
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MUSCAT {the capital of Oman in South East Arabia). 

Convention, 31 May, 1839. 

lYp Subjects of the dominions of His Highness the Sultan of Muscat, 
actually in the service of British subjects in those dominions, shall enjoj 
the same protection which is granted to British subjects themselves; 
but if such subjects of the dominions of His Highness the Sultan of 
Muscat shall be convicted of any crime or infraction of the lawrequiiing 
punishment, they shall be discharged by the British subject in vhose 
service they may be, and shall be delivered over to the authorities of 
His Highness the Sultan of Muscat. 

V. The authorities of His Highness the Sultan of Muscat shall not 
interfere in disputes between British subjects, or between British subjects 
and the subjects or citizens of other Christian nations. When differences 
arise between a subject of the dominions of His Highness the Snltaii 
of Muscat and a British subject, if the former is the complainant, the 
cause shall be heard by the British Consiil or Resident Agent, who 
shall administer justice thereupon. But if the British sabject is die 
complainant against any of the subjects of His Highness the Sultan of 
Muscat, or the subjects of any other Mahomedan Power, then tiie cause 
shall be decided by the highest authority of His Highness the Sultan of 
Muscat, or by any person nominated by him ; but in such case die 
cause shall not be proceeded in, except in the presence of the Bridsfa 
Consul or Resident Agent, or of some person deputed by one or other 
of them, who shall attend at the Court House where such matter shall 
be tried. In causes between a British subject and a native of the 
dominions of His Highness the Sultan of Muscat, whether tried before 
the British Consul or Resident Agent, or before the above-mentioned 
authority of His Highness the Sultan of Muscat, the evidence of a man 
proved to have given false testimony on a former occasion shall not be 
received. 

VI. The property of a British subject who may die in the domlm'ons 
of His Highness the Sultan of Muscat, or of a subject of His Highness 
the Sultan of Muscat who may die in the British dominions, shall be 
delivered over to the heirs or executors, or administrators of the 
deceased, or to the respective Consuls or Resident Agents of die cosr 
tracting parties, in default of such heirs, or executors, or administrators 

VII. If a British subject shall become bankrupt in the dominions of 
His Highness the Sultan of Muscat, the British Consul or Resident 
Agent shall take possession of all the property of such bankrupt, and 
shall give it up to his creditors to be divided among theuL This having 
been done, the bankrupt shall be entitied to a fiill discharge from his 
creditors, and he shall not at any time afterwards be required to make 
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tip his deficiency, nor shall any property he may afterwards acquire be 
considered liable for that purpose. But the British Consul or Resident 
Agent shall use his endeavours to obtain for the benefit of the creditors 
any property of the bankrupt in another country, and to ascertain that 
everything possessed by the bankrupt at the time when he became 
insolvent has been given up without reserve. 

VIII. If a subject of His Highness the Sultan of Muscat should 
resist or evade payment of his just debts to a British subject, the 
authorities of His Highness shall afibrd to the British subject every aid 
and facility in recovering the amount due ; and, in like manner, the 
British Consul or Resident Agent shall afibrd every aid and facility to 
subjects of His Highness the Sultan of Muscat in recovering debts justly 
due to them firom a British subject 

SENNA. 
Treaty, Id January, 1821. 

m 

VI. All subjects of the British Government trading to Mocha, and 
particularly the merchants of Surat, shall do so under the protection of 
the British flag. If they are of the Islam faith, and they wish to settle 
their disputes according to the Mahomedan Sharah, they shall be at 
liberty so to do, a person on the part of the Resident attending ; and 
all difiierences among themselves shall be decided by the Resident In 
the event of any of the Imaum's subjects being concerned in the dis* 
putes, they shall be decided by an agent on the part of the Resident 
(or by himself, if he pleases) and the Governor conjointly. If the 
Imaum's subject is wrong, the Government shall punish him ; if the 
British subject is wrong, the Resident shall punish him. And all 
dependents of the factory, of every denomination, from broker down- 
wards, shall be wholly under the protection of the British flag, and the 
control of the Resident, who alone shall possess the power of punishing 
them, and redressing all complaints against them. 

PERSIA. 

Treaty, 4 March, 1867. 

DC The High Contracting Parties engage that, in the establishment 
and recognition of Consuls-General, Consuls, Vice-Consuls, and 
Consular Agents, each shall be placed in the dominions of the other on 
the footing of the most favoured nation. And that the treatment of 
their respective subjects, and their trade, shall also, in every respect, be 
placed on the footing of the treatment of the subjects and commerce of 
the most favoured nation* 

XII. Saving the provisions in the latter part of the preceding article 
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(Art XI), the British Government will renounce the right of protectiBg 
hereafter any Persian subject not actually in the employment of the 
British missions, or of British Consuls-General, Consuls, Vice-Consiils, 
or Consular Agents, provided that no such right is accorded to, or 
exercised by, any other foreign Powers ; but in this, as in all other 
respects, the British Government requires, and the Persian Goyemment 
engages, that the same privileges and immunities shall in Persia be 
conferred upon, and shall be enjoyed by the British Government, its 
servants and its subjects, and that the same respect and consideratiaa 
shall be shown for them, and shall be enjoyed by them, as are confefred 
upon and enjoyed by, and shown to, the most favoured foreign 
Government, its servants and its subjects. 

Persia has granted exterritorial privileges by Treaties with tiie 
following Powers: — Austria, Hungary, Belgium, France, Gennany, 
v/ Greece, Italy, Russia, Spain, Switzerland, and the United States ; and 
with Turkey on the basis o f reciprocity. * 

Order In Council, 13 December, 1889. 

'' Whereas, by Treaty, grant, usage, sufferance, and other lawful means, 
Her Majesty the Queen has power and jurisdiction in Persia : " 

For the purposes of this Order, Persia does not include places which 
are included in the two following Orders relating to the Persian coasts 
and islands. 

Disputes as to whether a place is in Persia or within the limits of die 
Persian coasts, are to be determined by the ConsuKreneral ; his dedaon 
to be conclusive unless the Secretary of State otherwise directs^ 

The Order is framed on the lines of the China and Japan Older of 
1865. 

PERSIAN COASTS AND ISLANOa 

Order In Council, 13 December, 1889. 

** Whereas, by Treaty, grant, usage, sufferance, and other lawful means, 
Her Majesty the Queen has power and jurisdiction, in relation to Her 
Majesty's subjects, and others, in that portion of the coast and islands 
of the Persian Gulf and Gulf of Oman which is within the dominions of 
His Majesty the Shah of Persia." 

The term *' Peraan coast and islands " is used in distinction to ^* inland 
Persia," and includes the territorial waters of Persia adjacent to the 
coast and islands. 

* All these Treaties will be found set ont in fnll in Sir Edward Hi 

^' '^ 
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SOMALI COAST OF GULF OF ADEN. 

Order In Council, 13 December, 1889. 

*' Whereas, by Treaty, capitulation, grant, usage, sulTerance, and other 
lawful means, Her Majesty the Queen has power and jurisdiction, in 
relation to Her Majesty's subjects and others in the territories on the 
Somali coast of the Gulf of Aden, within the limits defined by this 
Order." 

The Order applies to places comprised in the protectorate of the 
Somali coast, from Ras Jibuti, on the south coast of the entrance to the 
Bay of Tajoura, eastwards to and including Bunder Ziadeh, on the 
forty-ninth meridian of longitude east of Greenwich, as notified on 
July 20th, 1887, in pursuance of the general Act of the Conference at 
Berlin, relative to the Congo, dated 26th February, 1885, including such 
islands and territorial waters of the said coast as are not expressly 
excluded from the said protectorate. 

Disputes as to whether a place is within the limits of the Order are to 
be determined by a principal Constdar Officer or Resident ; his decision 
is to be conclusive, unless the Secretary of State otherwise directs. 

CHANDERNAGORE. 

Agreement between Great Britain and France for fixing the Limits of 
Jurladlotlon, 31 March, 1863. 

IL That on the one hand the Government of Bengal shall recognise 
the exclusive jurisdiction of the French Government over the whole of 
the territory included in the limits above described 

IIL That on the other hand the French Government shall relinquish 
to the Government of Bengal the jurisdiction which the former now 
exercises within portions of the territory at Goualpara, Cantaparicour, 
Jouquipoucour, Duplesiepolty, Barasette, situate without the circuit of 
the ditch round Chandemagore. 

KASHGAR AND YARKUND. 

Treaty between the Government of India and the Ameer, 2 February, 
1874. 

VIIL The following arrangements are agreed ta for the decision of 
civil suits and criminal cases within the territories of His Highness the 
Ameer in which British subjects are concerned : — 

(a) Civil suits in which both plaintiff and defendant are British 
subjects, and criminal cases in which both prosecutor and accused are 
British subjects, or in which the accused is a European British subject 

Q 
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mentioned in Article IIL of this Treaty [persons in the tenitoiy for 
trade or other purposes furnished with passports certifying tbdr 
nationality], shall be tried by the British representative or one of his 
agentSy in the presence of an agent appointed by His Highness the 
Ameer. 

(i) Civil suits in which one party is a subject of His Highness the 
Ameer, and the other party a British subject, shall be tried 1^ the 
Courts of His Highness, in the presence of the British representative, 
or one of his agents, or of a person appointed in that behalf by sach 
representative or agent 

(^) Criminal cases in which neither prosecutor nor accused is a 
subject of His Highness the Ameer shall, except as above othennse 
provided, be tried by the Courts of His Highness, in the presence of 
the British representative, or of one of his agents, or of a peisoa 
deputed by the British representative, or by one of his agents. 

(dj Except as above otherwise provided, civil and criminal cases in 
which one party is a British subject, and the other the subject <tf a 
foreign Power, shall, if either of the parties is a Mahomedan, be tried in 
the Courts of His Highness ; if neither party is a Mahomedan^ the case 
may, with consent of the parties, be tried by the British representative 
or one of his agents ; in the absence of such consent, by the Courts of 
His Highness. 

(e) In any case disposed of by the Courts of His Highness the Ameer 
to which a British subject is a party, it shall be competent to the Briti^ 
representative, if he considers that justice has not been done, to 
represent the matter to His Highness the Ameer, who may cause the 
case to be retried in some other Court, in the presence of the Biiti^ 
xepresentative, or of one of his agents, or of a person appointed in diat 
l^half by such representative or agent 

IX. Extension of rights and privileges under the Treaty to the 
subjects of all Princes and States in India in alliance with Hb 
Majesty. 

X. Every affidavit and other legal document filed or deposited in 
any Court established in the respective dominions of the high contract- 
ing parries, or in the Court of the Joint Commissioners in Tjtdalrh^ may 
be proved by an authenticated copy, purporting either to be sealed with 
the seal of ^e Court to which the original document belongs, or in the 
event of such Court having no seal, to be signed by the Judge, or by 
one of the Judges of the said Court 

XL When a British subject dies in the territory of His Highness the 
Ameer, his movable and immovable property situate therein shall be 
vested in his heir, executor, administrator, or other representative in 
interest, or (in the absence of such representative) in the representa- 
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tive of the British Government in the aforesaid territory. The person 
in whom such chaige shall be so vested shall satisfy the claims outstand- 
ing against the deceased, and shall hold the surplus (if any) for distri- 
bution among those interested. The above provisions, mutatis mutandis^ 
shall apply to the subjects of His Highness the Ameer who may die in 
British India. 

XIL If a British subject residing in the territories of His Highness 
the Aineer becomes unable to pay his debts, or fails to pay any debt 
within a reasonable time after being ordered to do so by any Court of 
Justice, the creditors of such insolvent shall be paid out of his goods and 
effects ; but the British representative shall not refuse his good offices, 
if needs be, to ascertain if the insolvent has not left in India disposabltl 
property which might serve to satisfy the said creditors. The friendly 
stipulations in the present article shall be reciprocally observed with 
regard to His Highness's subjects who tnule in India under the pro- 
tection of the laws. 

SIAM. 

Commercial Agreement, supplementary to the Treaty of 18 Aprif, 
1865, 18 May, 1856. 

IL On the exclusive jurisdiction of the Consul over British subjects. 

The second Article of the Treaty [of 1855] stipulates, that "any 
<lisputes arising between British and Siamese subjects shall be heard 
and determined by the Consul in conjunction with the proper Siamese 
>officers ; and criminal offenders will be punished, in the case of English 
offenders by the Consul according to English law, and in the case of 
Siamese offenders by their own laws, through the Siamese authorities ; 
but the Consul shall not interfere in any matters referring solely 
to Siamese, neither will the Siamese authorities interfere in questions 
which only concern the subjects of Her Britannic Majesty." 

On the non-interference of the Consul with the Siamese, or of 
tiie Siamese with British subjects, the said Royal Commissioners 
[appointed by Her Majesty and the first and second Kings of Siam] 
desire, in the first place, to state that while, for natural reasons, they 
fiilly approve of the Consul holding no jurisdiction over Siamese in their 
own country, the Siamese authorities, on the other band, will feel them« 
selves bound to caU on the Consul to apprehend and punish British 
subjects who shall commit, whilst in Siamese territory, any grave in- 
fractions of the laws, such as cutting, wounding, or inflicting other 
serious bodily harm. But in disputes, or in offences of a slighter nature^ 
committed by British subjects among themselves^the Siamese authorities 
will refirain from all interference. 

Q 2 
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With reference to the punishment of offences, or the settlement of 
disputes, it is agreed : 

That all criminal cases in which both parties are British subjects, or 
in which the defendant is a British subject, shall be tried and determined 
by the British Consul alone. All criminal cases in which bo& paities 
are Siamese, or in which the defendant is a Siamese, shall be tried and 
determined by the Siamese authorities alone. 

That all civil cases in which both parties are British subjects, or in 
which the defendant is a British subject, shall be heard and determined 
by the British Consul alone. All civil cases in which both parties ait 
Siamese, or in which the defendant is a Siamese, shall be heard and 
determined by the Siamese authorities alone. 

That whenever a British subject has to complain against a Siamese, 
he must make his complaint through the British Consul, who will lay 
it before the proper Siamese authorities. That in all cases in whidi 
Siamese or British subjects are interested, the Siamese authorities m the 
one case, and the British Consul in the other, shall be at liberty to 
attend at, and listen to, the investigation of the case ; and copies of 
the proceedings will be furnished from time to time, or whenever desired, 
to the Consul or the Siamese authorities, until the case is concluded. 

That although the Siamese may interfere so £ur with British subjects 
as to call upon the Consul, in the maimer stated in this Artide, to 
punish grave offences when committed by British subjects, it is agreed 
that: 

British subjects, their persons, houses, premises, lands, ships, or 
property of any kind, shall not be seized, injured or in any way interfered 
with by the Siamese. In case of any violation of this stipulation, the 
Siamese authorities will take cognizance of the case, and punish the 
offenders. On the other hand, Siamese subjects, their persons, houses, 
premises, or property of any kind, shall not be seized, injured, or in 
any way interfered with by the English ; and the British Consul shaA 
investigate and punish any breach of this stipulatioiL 

///. On the Hght of British subjects to dispose of thdr property ai tnlL 

By the fomth Article of the Treaty, British subjects are allowed to 
purchase in Siam '^ houses, gardens, fields, or plantations." It is 
agreed, in reference to this stipulation, that British subjects, who have 
accordingly purchased houses, gardens, fields, or plantations, are at 
liberty to sell the same to whomsoever they please. In the event of a 
British subject dying in Siam, and leaving houses, lands, or other 
property, his relations, or those persons who are heirs according to 
English law, shall receive possession of the said property; and the 
Bridsh Consul may proceed at once to take charge of the said property 
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on their account If the deceased should have debts due to him by the 
Siamese, or other persons, the Constd can collect them; and if the 
deceased should owe money, the Consul shall liquidate his debts as far 
as the estate of the deceased shall suffice. 

Article V. of the Treaty of 1866. 

All British subjects intending to reside in Siam shall be registered at 
the British Consulate. 

Treaty between Great Britain and Slam, for the Prevention of Crime 
In the Territories of Chlengmal, Lakon, and LampoonchI, and 
for the Promotion of Commerce between British Burmah and 
the Territories aforesaid, 3 September, 1883. 

VI. If any persons accused or convicted of murder, robbery, dacoity, 
or other heinous crime in any of the territories of Chiengmai, Lakon, and 
Lampoonchi escape into British territory, the British authorities and 
police shall use their best endeavours to apprehend them. Such persons 
when apprehended shall, if Siamese subjects, or subjects of any third 
Power, according to the extradition law for the time being in force in 
British India, be delivered over to the Siamese authorities at Chiengmai ; 
if British subjects, they shall either be delivered over to the Siamese 
authorities, or shall be dealt with by the British authorities as the Chief 
Commissioner of British Burmah, or any officer duly authorized by him 
in this behalf, may decide. 

If any persons accused or convicted of murder, robbery, dacoity, or 
other heinous crime in British territory, escape into Chiengmai, Lakon, 
or Lampoonchi, the Siamese authorities and police shall use their best 
endeavours to apprehend them. Such persons wheu apprehended shall, 
if British subjects, be delivered over to the British authorities, according 
to the extradition law for the time being in force in Siam ; if Siamese 
subjects, or subjects of aiiy third Power not having Treaty relations 
with Siam, they shall either be delivered over to the British authorities, 
or shall be dealt with by the Siamese authorities, as the latter may^ 
decide, after consultation with the Consul or Vice-ConsuL 

VIL The interests of all British subjects coming to Chiengmai, Lakon, 
and Lampoonchi shall be placed under the regulations and control of a 
British Consul or Vice-Consul, who will be appointed to reside at 
Chiengmai, with power to exercise civil and criminal jurisdiction in 
accordance with the provisions of Article II. of the Supplementary 
Agreement of the 13th May, 1856, subject to Article VIII. of the 
present Treaty^ 

VIII. His Majesty the King of Siam will appoint a proper person or 
proper persons to be a Commissioner and Judge, or Commissioners and 
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Judges, in Chiepgmai fojr the purposes hereinafter mentioned. Sod 
Judge or Judges shall, subject to the limitations and promons 
contained in the present Treaty, exercise civil and criminal jurisdiction 
in all cases arising in Chiengmai, Lakon, and Lampoonchi, between 
British subjects, or in which British subjects may be parties as com- 
plainants, accused, plaintiffs or defendants, according to Siamese law; 
provided always, that in all such cases the Consul or Vice-CoDsul sball 
be entitled to be present at the trial, and to be furnished with copies 
of the proceedings, which, when the defendant or accused is a Biiti^ 
subject, shall be supplied free of charge, and to make any suggestiocs 
to the Judge or Judges which he may think proper in the interests of 
justice : provided also, that the Consul or Vice-Consul shall have power 
at any time, before judgment, if he shall think proper in the interests of 
justice, by a written requisition under his hand, directed to the Judge 
or Judges, to signify his desire that any case in which both parties ait 
British subjects, or in which the accused or defendant is a British 
subject, be transferred for adjudication to the British Consular Court at 
Chiengmai, and the case shall thereupon be transferred to such last- 
mentioned Court accordingly^ and be disposed of by the Consd or 
Vice-Consul, as provided by Article II. of the Supplementary Agree- 
ment of 13th May, 1856. 

The Consul or Vice-Consul shall have access, at all reasonable times, 
to any British subject who may be imprisoned under a sentence or order 
of the said Judge or Judges, and, if he shall think fit, may require that 
the prisoner be removed to the Consular prison, there to undogo the 
residue of his term of imprisonment 

The tariff of Court fees shall be published, and shall be equally 
binding on all parties concerned, whether British or Siamese. 

IX. In civil and criminal cases in which British subjects may be 
parties, and which shall be tried before the said Judge or Judges, either 
party shall be entitled to appeal to Bangkok; if a British subject, with 
the sanction and consent of the British Consul or Vice-Consul, and in 
other cases by leave of the presiding Judge or Judges. 

In all such cases a transcript of the evidence, together with a report 
from the presiding Judge or Judges, shall be forwarded to Bangkok, and 
the appeal shall be disposed of there by the Siamese authorities and 
Her Britannic Majesty's Consul-General in consultation. ' 

Provided always that in all cases where the defendants or accused are 
Siamese subjects the final decision on appeal shall rest with the 
Siamese authorities; and that in all other cases in which British 
subjects are parties the final decision on appeal shall rest with Her 
Britannic Majesty's Consul-GeneraL 

Pending the result of the appeal, the judgment of the Court at 
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Chiengmai shall be suspended on such terms and conditions (if any) as 
shall be agreed upon between the said Judge or Judges and the Consul 
or Vice-ConsuL 

In such cases of appeal, as above set forth, the appeal must be 
entered in the Court of Chiengmai withm a month of the original 
verdict, and must be presented at Bangkok within a reasonable time, to 
be determined by the Court at Chiengmai, fSuling which the appeal will 
be thrown out of Court 

X. The British authorities in the frontier districts of British Bormah, 
and the Siamese authorities in Chiengmai, Lakon, and Lampoonchi, 
will at all times use their best endeavours to procure and furnish such 
evidence and witnesses as may be required for the determination of 
civil and criminal cases pending in the Consular and Siamese Courts 
at Bangkok and in Chiengmai respectively, when the importance of tho 
afiair may render it necessary. 

Annex, 

List of heinous crimes appended to the Treaty in connection with 
the provisions of Article VL of that Treaty with regard to die extiaditioit 
of offenders : — 

Murder, 

Culpable homicide, 

Dacoity, 

Robbeiy, 

Theft, 

Forgery, 

Counterfeiting coin or Government stamps, 

Kidnapping, 

Rape, 

Mischief by fire or by any explosive substance. 

BORNECX 

[Agreement, 26 November, 1866, In lieu of additional Article to TrMf 
of 1847 ♦ 

His Highness the Sultan agrees that, in all cases where a British 
■subject shall be accused of any crime, committed in any part of His 
Highness's dominions, the person so accused shall be tried and 
adjudged by the English Consul-General or other officer duly appointed 
by Her Majesty, together with (and by) an officer chosen by His 
Highness; and in aU cases where disputes and differences shall arise 

^ This Agreement is replaced by the Agreement with the Sultan of BraneL It is 
printed, however, on account of the curious nature of some of its provisions. 
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between British subjects, or between British subjects and the sabjects of 
any other foreign Power within the dominions of the Sultan of Borneo, 
Her Majesty's Consul-General or other officer duly appointed, together 
with an officer appointed by His Highness, will adjudge, according to 
the customs of Borneo, those who are in the wrong in these differences, 
and the Sultan will receive their sentences and carry them out No 
other persons can interfere with English subjects, and no pmu^uneat 
can be inflicted on them heavier than accords with the customs of dte 
EnglisL] 

So much of the Island of Borneo as is not included in the Datd 
possessions is now under a British Protectorate. This indndes the 
territories of the Rajah of Sarawak and of the Britbh North Boxneo 
Company, and the remainder of the island which belongs to the 
Sultan of Brunei 

The administration of the Island of Labuan has been transfened to 
the North Borneo Company. 

NORTH BORNEO. 

Charter to the British North Borneo Company, 1 November, 18Sh 
Including the Colony of Labuan. 

XI. In case at any time we think fit to make provision by Order m 
our Council for the exercise and regulation of our extra-tenitorial 
jurisdiction and authority in Borneo, and to appoint any of the 
Company's officers to discharge judicial or other functions thereankr 
in our name, then and so long the Company shall provide all court- 
houses and establishments necessary and proper in that behalf, and bear 
all expenses of the exercise of the jurisdiction or authority which those 
officers are so appointed to exercise. 

Agreement with the British North Borneo Company, 12 May, 1888, 

The territories are governed and administered by the Company as 
an independent State known as " The State of North Borneo." It is 
placed under the protection of Great Britain. All foreign relations are 
to be conducted by Her Majesty's Government, or in accordance with 
its directions. 

SARAWAK. 

Agreement with Rajah Brooke, 5 September, 1888. 

The State of Sarawak is to continue to be governed and administered 
by. Rajah Brooke and his. successors as an independent State, under 
the protection of 'Great Britain. All foreign relations are to be 
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Conducted by Her Majesty's Govemmenty or in accordance with its 
directions* 

BRUNEI. 

Agreement with the Sultan of Brunei, 17 September, 1888. 

The State of Brunei is to continue to be governed and administered 
by the Sultan and his successors as an independent State, under the 
protection of Great Britain, All foreign relations are to be conducted, 
and all communications carried on, exclusively through Her Majest/s 
Government, or in accordance with its directions. 

Art. VII. It is agreed that full and exclusive jurisdiction, civil and 
criminal, over British subjects and their property in the State of Brunei 
is reserved to Her Britannic Majesty, to be exercised by such Consular 
or other officers as Her Majesty shall appoint for that purpose. 

The same jurisdiction is likewise reserved to Her Majesty in the 
State of Brunei over foreign subjects enjoying British protection ; and 
the said jurisdiction may likewise be exercised in cases between 
British or British-protected subjects and the subjects of a third Power, 
with the consent of their respective Governments. 

In mixed dvil cases arising between British and British-protected 
subjects and the subjects of the Sultan, the trial shaU take place in the 
Court of the defendant's nationah'ty ; but an officer appointed by the 
Government of the plaintiff's nationality shall be entitled to be present 
at, and to take part in, the proceedings, but shall have no voice in the 
decision. 

COLONIES OF THE NETHERLANDS. 

Convention between Qreat Britain end the Netherlands, 6 March, 1866. 

XI. If a subject of either of the two contracting parties should die in 
a Colony or foreign possession of the other, without leaving any known 
heirs or testamentary executors, the authorities charged according to the 
law of the Colony or possession with the administration of the succession 
shall give notice of the death to the Consular Agent of the other 
contracting party, in order that he may transmit the requisite informa- 
tion to the parties interested. 

XII. The Consuls-General, Consuls, and Vice-Consuls of one of the 
two contracting parties shall, in the Colonies and foreign possessions of 
the other, have the right, so far as may be there permitted to the Consuls- 
General, Consuls, and Vice-Consuls of the most favoured nation, and as 
far as the laws of their own country may permit them, to act as judges 
and arbitrators in differences which may arise between the captains and 
the crews of vessels of their own country, without the intervention of 
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the local authorities ; unless the conduct of the crew or of Ae 
captain should be such as to disturb the order and tranquility of the 
place, or unless the Consuls-General, Consuls, and Vice-Consuls shoDU 
require the assistance of the said authorities, in order to canj tbor 
decisions into execution, or to maintain the authority thereof 

It is, however, understood that any such special decision or arbitntioD 
shaU not preclude the litigating parties from the right of appealing, on 
their return, to the judicial authorities of their own country. 

CHINA. 

Tresity, 26 June, 1868. 

XV. AU questions in regard to rights, whether of property or peooo, 
arising between British subjects in the dominions of His Majesty the 
Emperor of China, shall be subject to the jurisdiction of the Biili^ 
authorities. 

XVL Chinese subjects, who may be guilty of any aiminal act 
towards British subjects, shall be arrested and punished by the Ounese 
authorities according to the laws of China. 

British subjects who may commit any crime in China, shaU be tiied 
and punished by the Consul, or other public functionary antbonzed 
thereto, according to the laws of Great Britain. 

Justice shall be equitably and impartially administered on both sides 

XVII. A British subject having reason to complain of a Chinese, 
must proceed to the Consulate and state his grievance. The Consul 
will inquire into the merits of the case, and do his utmost to axiange it 
amicably. In like manner, if a Chinese have reason to complain of a 
British subject, the Consul shall no less listen to his complaint, and 
endeavour to settle it in a friendly maimer. If disputes takei^aceof 
such a nature that the Consul cannot arrange them amicably, then he 
shall request the assistance of the Chinese authorities, that they may 
together examine into the merits of the case and decide it equitaldy. 

XVIII. The Chinese authorities shall at all times aficmi the folkst 
protection to the person and property of British subjects, whenever 
these shall have been subjected to insult or violence. In all cases of 
incendiarism or robbery, the local authorities shall at once take the 
necessary steps for the recovery of the stolen property, the suppresaoo 
of disorder, and the arrest of the guilty parties, whom they will punisb 
according to the law. 

XIX. If any British merchant vessel, while within Chinese waters, be 
plundered by robbers or pirates, it shall be the duty of the Chinese 
authorities to use every endeavour to capture and ptmish the said 
robbers or pirates, and to recover the stolen property, that it may be 
handed over to the Consul for restoration to the owner; 
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XXL If criminals, subjects of China, shall take refuge in Hong 
Kong, or on board the British ships there, they shall, upon due 
requisition by the Chinese authorities, be searched for, and, on proof of 
their guilt, be delivered up. 

In like manner, if Chinese offenders take refuge in the houses or 
on board the vessels of British subjects at the open ports, they shall 
not be harboured or concealed, but shall be delivered up, on due 
requisition by the Chinese authorities, addressed to the British ConsuL 

XXII. Should any Chinese subject fidl to discharge debts incurred 
to a British subject, or should he fraudulently abscond, the Chinese 
authorities will do their utmost to effect his aziest, and enforce recovery 
of the debt The British authorities will likewise do their utmost to 
bring to justice any British subject fraudulendy absconding, or failing 
to discharge debts incurred by him to a Chinese subject 

XXIIL Should natives of China who may repair to Hong Kong 
to tmde incur debts there, the recovery of such debts must be arranged 
for by the English Courts of Justice on the spot; but should the 
Chinese debtor abscond, and be known to have property, real or 
persdnal, within the Chinese territory, it shall be the duty of the 
Chinese authorities, on application by and in concert with the British 
Consul, to do their utmost to see justice done between the parties. 



Art. XVI. explained In Agreement of 13 September, 1876. 

II. In order to the fulfilment of its Treaty obligations, the British 
Government has established a Supreme Court at Shanghai, with a 
special code of rules. 

The Chinese Government has established at Shanghai a mixed 
Court 

III. It is agreed that, whenever a crime is committed affecting the 
person or property of a British subject, whether in the interior or at 
the open ports, the British Minister shall be free to send officers to the 
spot to be present at the investigation. 

It is further understood that so long as the laws of the two countries 
differ from each other, there cau be but one principle to guide judicial 
proceedings in mixed cases in China, namely, that the case is tried by 
the officid of the defendant's nationality, the official of the plaintiffs 
nationality merely attending to watch the proceedings in the interests of 
justice. If the officer so attending be dissatisfied with the proceedings, 
it will be in his power to protest against them in detail The law 
administered will be the-law of the nationality of the officer trying the 
case. This is the meaning of the words '' Aui tungy^ indicating combined 
action in judicial proceedings in Article XVL of the Treaty of 
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Tien-tsin, and this is the course to be respectively followed by the 
officers of either nationality. 

COREA. 

Treaty, 26 November, 1883. 

IIL L Jurisdiction over the persons and property of British sal^ects 
in Corea shall be vested exclusively in the duly authorized British 
judicial authorities, who shall hear and determine all cases biOQgkt 
against British subjects by any British or other foreign subject or dtizen 
without the intervention of the Corean authorities. 

iL If the Corean authorities or a Corean subject make any chaige or 
complaint against a British subject in Corea, the case shaU be heard 
and decided by the British judicial authorities. 

iiu If the British authorities or a British subject make any charge or 
complaint against a Corean subject in Corea, the case shall be heard 
and decided by the Corean authorities. 

iv. A British subject who commits any offence in Corea shall be tned 
and punished by the British judicial authorities according to the laws of 
Great Britain. 

V. A Corean subject who commits in Corea any offence against t 
British subject shall be tried and punished by the Corean aathorities 
according to the laws of Corea. 

vL Complaints against a British subject involving a penalty or 
confiscation by reason of any breach either of this Treaty or of any 
regulations annexed thereto, or of any regulations that may hereafter be 
made in virtue of its provisions, shall be brought before the Britisli 
authorities for decision, and any penalty imposed^ and all property 
confiscated in such cases shall belong to the Corean Government. 

vii. British subjects in Corea shall be amenable to such municqnl, 
police, and other regulations for the maintenance of peace, order, and 
good government, as may be agreed upon by the competent authorities 
of the two countries. 

viiL In all cases, whether dvil or criminal, tried either in Corean or 
British Courts in Corea, a properly authorized official of the nationality 
of the plaintiff or prosecutor shall be allowed to attend the hearing, and 
shall be treated with the courtesy due to his position. He shall be 
allowed, whenever he thinks it necessary, to call, examine, and cross- 
examine witnesses, and to protest against the proceedings or decisicML 

ix. If a Corean subject who is charged with an offence against the 
laws of his country takes refuge on premises occupied by a British 
subject, or on board a British merchant vessel, the British Consular 
authorities, on receiving an application from the Corean authorities^ 
shall take steps to have such person arrested and handed over to the 
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jlatter for trial But, without the consent of the proper British Consular 
authorities, no Corean officer shall enter the premises of any British 
subject without his consent, or go on board a British ship without the 
consent of the officer in charge. 

X. On the demand of any competent British Consular authority, the 
Corean authorities shall arrest and deliver to the former any British 
subject charged with a criminal offence, and any deserter from a British 
ship of war or merchant vessel 

Protocol. 

I. With reference to Article III. of this Treaty, it is hereby declared 
that the right of extra-territorial jurisdiction over British subjects in 
Corea granted by this Treaty shall be relinquished when, in the 
judgment of the British Government, the laws and legal procedure of 
Corea shall have been so far modified and reformed as to remove the 
objections which now exist to British subjects being placed under 
Corean jurisdiction, and Corean judges shall have attained similar 
legal qualifications, and a similar independent position to those of 
British judges. 

JAPAN. 

IrBBitj, 26 Augustf 1858. 

IV. All questions in regard to rights, whether of property (n: person, * [The Order 
arfaing between British subjects in the dominions of His Majesty the ^^g^^^J^ 
Tycoon* of Japan, shall be subject to the jurisdiction of the British to the Tycoon: 

»«*orities. ^^my. 

V. Japanese subjects, who may be guilty of any criminal act towards 13, 1869 
British subjects, shall be arrested and punished by the Japanese J^^^"* 
authorities according to the laws of Japan. Order of 

British subjects who may commit any crime against Japanese subjects, ^^e'^ppS^ 
or the subjects or citizens of any otiier country, shall be tried and able to the 
punished by the Consul, or other public fimctionaiy authorized thereto, S^n Sistetd 
according to the laws of Great Britain. of to the 

Justice shall be equitably and impartially administered on both sides, '^tcoon.] 

VI. A British subject having reason to complain of a Japanese must 
proceed to the Consulate and state his grievance. 

The Consul will inquire into the merits of the case, and do his 
utmost to arrange it amicably. 

In like manner, if a Japanese have reason to complain of a British 
subject, the Consul shall no less listen to his complaint, and endeavour 
to settie it in a friendly manner. If disputes take place of such a nature 
that the Consul cannot arrange them amicably, then he shall request the 
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assistance of the Japanese authorities, and they may together exanme 
into the merits of the case, and decide it equitably. 

VII. Should any Japanese subject fail to discharge debts incaned to 
a British subject, or should he fraudulently abscond, the Japanese 
authorities will do their utmost to bring him to justice, and to enforce 
recovery of the debts; and should any British subject fetudalentlf 
abscond or fail to discharge debts incurred by him to a Japanese 
subject, the British authorities will, in like manner, do their utmost to 
bring him to justice, and to enforce recovery of the debtSL 

SAMOA. 

Treaty, 28 August, 1879. 

IV. If any subject of Her Britannic Majesty in Samoa is chai^ged 
with a criminal offence cognizable by British law, such chaige shall be 
tried by Her Britannic Majesty's High Commissioner for the Western 
Pacific Islands, or other British officer duly authorized by Her Biitannk 
Majesty in that behalf. The expression " British law " in this aitide 
includes any rules duly made and issued by Her Britannic Majesty's 
High Commissioner for the Western Pacific Islands for die government 
of British subjects within his jurisdiction. 

V. Every civil suit which may be brought in Samoa against any 
subject of Her Britannic Majesty shall be brought before, and shall be 
tried by, Her Britannic Majesty's High Commissioner, or such other 
British officer duly authorized as aforesaid. 

VL Every summons or warrant to appear as a witness before Hef 
Britannic Majest/s High Commissioner, or such other British officer 
duly authorized as aforesaid, and directed to a Samoan subject, shall 
have the same authority, and may be enforced in like manner, as if 
such summons or warrant had been directed to a subject of Her 
Britannic Majesty. 

VII. Her Britannic Majesty engages to cause regulations to be 
issued to enforce the observance by British subjects of such of the 
existing municipal laws and police regulations of Samoa as may be 
hereafter agreed upon by agreement between the Government of Her 
Britannic Majesty and that of the Samoan State, and for the doe 
observance of quarantine by British subjects. 

Convention (for the Government of the Town and District of Apiaji 
2 September, 1879. 

II. Creation of a ''Municipal Board, consisting of those foreign 
Consuls resident in Apia whose nations have entered into Treaty 
relations with Samoa." 

V. All offences against the regulations of the Municipal Board, bj 
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whomsoever committed, shall bie tried by a magistrate to be appointed 
by the Board* 

VI. If a subject or citizen of any of the contracting parties injApia 
be charged with an offence against the laws of his own country, he shall 
be tried according to the jurisdiction provided therefor by the 
legislation of the nation to which he belongs, or according to the 
stipulations of Treaty concluded between his nation and Samoa. 

VII. Every Samoan subject charged with a criminal offence within 
the limits of the district of Apia, other than an offence against the 
municipal regulations, shall be liable to trial by the magistrate appointed 
under the provisions of Article V*, in conjunction with a Samoan 
magistrate. 

VIII. The foregoing articles shall in no way prejudice the territorial 
integrity of Samoa, and the Samoan flag shall be hoisted at such places 
of meeting of the Municipal Board as may be permanently adopted. 

TONGA. 

Treaty, 29 November, 1879. 

III. (a) If any subject of Her Britannic Majesty in Tonga is charged 
with a criminal offence cognizable by British law, such charge may be 
tried by the Court of Her Britannic Majesty's High Commissioner for 
the Western Pacific Islands. 

(I) If any subject of Her Britannic Majesty in Tonga is charged 
willi an offence against the municipal law of Tonga not cognizable as 
such under British law, he shall be amenable to the jurisdiction of the 
Tongan Courts, the proceedings of which shall be conducted in public, 
and the records of which shall be public and accessible. 

(c) If any subject of Her Britannic Majesty in Tonga is chained 
with a criminal offence cognizable as such both by British law and the 
laws of Tonga, the party charged may elect whether he shall be tried 
by a Tongan Court, or by the Court of Her Britannic Majesty's High 
Commissioner. 

(J) Every civil suit which may be brought in Tonga against any 
subject of Her Britannic Majesty in Tonga shall be brought before and 
tried by the Court of Her Britannic Majesty's High Commissioner. 

(t) Every summons or warrant to appear as a witness before the 
Court of Her Britannic Majesty's High Commissioner, issued in 
accordance with British law, and directed to a Tongan subject, shaQ, 
if possible, be endorsed by a judge of the Supreme Court of Tonga, 
and when so endorsed shall have the same authority, and may be 
enforced in like manner, as if issued by the Supreme Court of Tonga ; 
but where it shall be made to appear to the Court of Her Majesty's 
High Commissioner that the delay required to procure such endorse- 
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ment might lead to the escape or removal of a material witness, sadi 
summons or warrant may be issued by the Court without such endoIs^ 
ment, and shall have the same authority, and may be enforced in like 
manner, as if such summons or warrant had been directed to a subject 
of Her Britannic Majesty. 

if) The expression ''British law" in this Article includes aoj 
regulations duly made and issued by Her Britannic Majesty's Hi^ 
Commissioner for the Western Pacific Islands for the government of 
British subjects within his jurisdiction ; and the Court of Her Britaimic 
Majesty's High Commissioner shall include any British Court or (^Bcer 
for the time being authorized by Her Britannic Majesty to ezeidse 
jurisdiction in the Western Pacific. 

IV. Her Britannic Majesty agrees to surrender to His Majesty the 
King of Tonga any Tongan subject who, being accused or convicted of 
any of the undermentioned crimes, committed in the territory of the 
King of Tonga, shall be found within the territory of Her Britanstc 
Majesty. 

The crimes for which the surrender may be granted are the 
following : — 

Murder, or attempt to murder. 
Embezzlement or larceny, 
Fraudulent bankruptcy. 
Forgery. 

PACIFIC ISLANDS. 

Special powers are given in the Pacific Islanders Protection Act, 
1875, to the Queen to enable her to exercise jurisdiction over her 
subjects in the Pacific Islands. Sections 6 and 7 of the Act are in 
efifect a small Foreign Jurisdiction Act The office of High Com- 
missioner was created by the Western Pacific Order in Council of 1877. 

35 A 36 VIot C. 19. 

The Pacific Islanders Protection Act, 1872 — commonly called "The 
Kidnapping Act "--created a series of new offences, punishable in the 
Supreme Courts of any of the Australasian colonies. The Act iFas 
passed to prevent and punish criminal outrages by British subjects upon 
natives of islands in the Pacific Ocean '' not being in Her Majesty^ 
dominions, nor within the jurisdiction of any ci^ilized Power." 

38 d 39 VIot 0. 61. 

Power for VI. It shall be lawful for Her Majesty to exercise power and 

Her Majesty jurisdiction over her subjects within any islands and places in the 
jurisdiction Pacific Ocean not being within Her Majesty's dominions, nor within 
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the jurisdiction of any civilized Power, in the same and as ample a over BritUh 
manner as if such power or jurisdiction had been acquired by the ?^^^^^*lr* 
cession or conquest of territory, and by Order in Council to create and the Pacific 
constitute the office of High Commissioner in, over, and for such 3^^' r 
islands and places, or some of them, and by the same or any other High Com- 
Order in Council to confer upon such High Commissioner power and ""*sioncr. 
authority, in her name and on her behalf^ to make regulations for the 
government of her subjects in such islands and places, and to impose 
penalties, forfeitures, or imprisonments for the breach of such regu- 
lations. 

It shall be lawful for Her Majesty, by Order in Council, to create a Power to 
Court of Justice with dvil, criminal, and Admiralty jurisdiction over to ererta**^ 
Her Majesty's subjects within the islands and places to which the Court of Jua- 
authority of the said High Commissioner shall extend, and with power ^^ 
to take cognizance of all crimes and offences committed by Her snbjecu in 
Majest/s subjects within any of the said islands and places, or upon ^ pi^fic. 
the sea, or in any haven, river, creek, or place within the jurisdiction of 
the Admiralty ; and Her Majesty may, by Order in Council, from time 
to time direct that all the powers and jurisdiction aforesaid, or any part 
thereof, shall be vested in and may be exercised by the Court of any 
British Colony designated by such Order, concurrently with the High 
Commissioner's Court or otherwise, and may provide for the trans- 
mission of offenders to any such Colony for trial and punishment, and 
for the admission in evidence on such trial of the depositions of 
witnesses taken in such islands and places as aforesaid, and for all 
other matters necessary for carrymg out the provisions of such Order in 
Council 

It shall also be lawful for Her Majesty, by any Order or Orders in Power to 
Council, from time to time to ordain for the government of ^^r JJ^^JJ^*^" 
Majesty's subjects, being within such islands and places, any law or 
ordinance which to Her Majesty in Council may seem meet, as fully 
and effectually as any such law or ordinance could be made by Her 
Majesty in Council for the government of Her Majesty's subjects 
within any territory acquired by cession or conquest 

The person for the time being lawfully acting in the capacity of High High Corn- 
Commissioner, and any Deputy Commissioner, duly appointed and ""^^^^^ *® 
empowered under the provisions of any such Order in Council as of Consular 
aforesaid, and acting under the directions of the High Commissioner, <3^^cer. 
shall have and may exercise and perform any power, authority, 
jurisdiction, and duty vested in and imposed upon any British Consular 
officer by the principal Act or by any other Act having reference to 
such Consular officers, passed either before or after the passing of this 
Act; and every such Act shall be construed as if the said High 

R 



tnbes. 
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Commissioner and Deputy Commissioner were named therein in 
addition to a British Consular officer. 

Saving of VII. Nothing herein or in any such Order in Council contairei! 

n?w ^^ shall extend or be construed to extend to invest Her Majesty, her 
heirs or successors, with any claim or title whatsoever to dominion or 
sovereignty over any such islands or places as aforesaid, or to derogate 
from the rights of the tribes or people inhabiting such islands cc 
places, or of chiefs or rulers thereof, to such sovereignty or dominion, 
and a copy of every such Order in Council shall be laid before eadi 
House of Parliament within thirty days after the issue thereof^ unless 
Parliament shaU not then be in session, in which case a copy shall be 
laid before each House of Parliament within thirty days after tLe 
commencement of the next ensuing session. 

Order In Council, 13 August, 1877. 

"Whereas, Her Majesty the Queen has power and jurisdiction 
within some islands and places in the Western Pacific Ocean, par- 
ticularly described in this Order, and therein collectively referxed to as 
the Western Pacific Islands, the same not being within Her Majesty's 
dominions, and not being within the jurisdiction of any civilized Power : * 

Recital of Pacific Islanders Protection Acts and the Foitiga 
Jurisdiction Acts. 

The Order extends and applies to the following islands : — 

(i.) The groups of islands known as — 

The Friendly Islands. 

The Navigators' Islands. 

The Union Islands. 

The Phoenix Islands. 

The Ellice Islands. 

The Gilbert Islands. 

The Marshall Islands or Archipelago. 

The Caroline Islands. 

The Solomon Islands. 

The Santa Cruz Islands. 

(2.) The Island of Rotumah. 

(3.) The part of the Island of New Guinea eastward of the i43:i 
meridian of longitude. 

(4.) The Islands or Archipelago of New Britain and New Ireland. 

(5.) The Louisiade Archipelago. 

(6.) All other islands in the Western Pacific Ocean not being withh 
the limits of the Colonies of Fiji, Queensland* or New South Wales, ol^ 
not being within th.e jurisdiction of any civilized Power. 

(7.) The waters within 3 miles of ev^ry island or place afqresaid. 
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THE FOREIGN JURISDICTION ACT, 1890. 

63 d 54 Vict 0. 37. 

An Act to consolidate the Foreign Jurisdiction Acts. 

Whereas by treaty, capitulation, grant, usage, sufTerance, and other 
lawful means, Her Majesty the Queen has jurisdiction within divers 
foreign countries, and it is expedient to consolidate the Acts relating to 
the exercise of Her Majesty's jurisdiction out of her dominions : 

Be it therefore enacted by the Queen's most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by the 
authority of the same, as follows : 

L It is and shall be lawful for Her Majesty the Queen to hold, Exerdse of 
exercise, and enjoy any jurisdiction which Her Majesty now has or may jn^J!^" 
at any time hereafter have within a foreign country in the same and as country, 
ample a manner as if Her Majesty had acquired that jurisdiction by the 
cession or conquest of territory. 

IL Where a foreign country is not subject to any government from Exercise of 
whom Her Majesty the Queen might obtain jurisdiction in the manner |,v^*Bj.i\^3i 
recited by this Act, Her Majesty shall by virtue of this Act have juris- subjects in 
diction over Her Majesty's subjects for the time being resident in or ^^^"f* 
resorting to that country, and that jurisdiction shall be jurisdiction of regular go- 
Her Majesty in a foreign country within the meaning of the other pro- ▼en>™«'^' 
visions of this Act 

III. Every act and thing done in pursuance of any jurisdiction of Validity of 
Her Majesty in a foreign country shall be as valid as if it had been done ^RUMce^of 
according to the local law then in force in that country. jurisdiction. 

IV. If in any proceeding, civil or criminal, in a Court in Her Evidence as 
Majesty's dominions or held under the authority of Her Majesty, any ^^ ^[^^of 
question arises as to the existence or extent of any jurisdiction of Her jurisdiction 
Majesty in a foreign country, a Secretary of State shall, on the applica- ^u^^^ 
tion of the Court, send to the Court within a reasonable time his decision 

on the question, and his decision shaU for the purposes of the proceed- 
ing be finaL 

(3.) The Court shall send to the Secretary of State, in a document 
under the seal of the Court, or signed by a Judge of the Court, questions 
framed so as properly to raise the question, and sufficient answers to 
those questions shall be returned by the Secretary of State to the Court, 
and those answers shall, on production thereof, be conclusive evidence 
of the matters therein contained 

R 2 
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Power to V. (z.) It shall be lawful for Her Majesty the Queen in Coimci 

^l^^^jj if she thinks fit, by Order to direct that all or any of the euactmats 

in First described in the First Schedule to this Act, or any enactments for tk 

Schedule. ^^ being in force amending or substituted for the same, shall extend, 

with or without any exceptions, adaptations, or modifications in tiie 

Order mentioned, to any foreign country in which for the time being 

Her Majesty has jurisdiction. 

(2.) Thereupon those enactments shall, to the extent of that jmisfic- 

tion, operate as if that country were a British possession, and as if Her 

Majesty in Council were the Legislature of that possession. 

Power to VL (i.) Where a person is charged with an ofltoce cognizable hf 

SiuJSf^ddL ^ British Court in a foreign country, any person having authority derived 

offences for firom Her Majesty in that behalf may, by warrant, cause the peisoa so 

Briti£po«> charged to be sent for trial to any British possession for the time bemg 

session. appointed in that behalf by Order in Council, and upon the aixiral of 

the person so charged in that British possession, such Cziminal Coort of 

that possession as is authorized in that behalf by Order in Coondl, or if 

no Court is so authorized, the Supreme Criminal Court of that possesson, 

may cause him to be kept in safe and proper custody, and so sooo as 

conveniently may be may inquire of, try, and determine the ofeice, 

and on conviction punish the offender according to the laws in force is 

that behalf within that possession in the same marmer as if the offence 

had been committed within the jurisdiction of that Criminal Court. 

Provided that — 

(a) A person so charged may, before being so sent for trial, tender 
for examination to a British Court in the foreign country where the 
offence is alleged to have been committed any competent witness whose 
evidence he deems material for his defence and whom he allies him- 
self unable to produce at the trial in the British possession : 

(d) In such case the British Court in the foreign country shall pro- 
ceed in the examination and cross-examination of the witness as thoogii 
he had been tendered at a trial before that Court, and shall cause the 
evidence so taken to be reduced into writing, and shall transmit to the 
Criminal Court of the British possession by which the person chaxgcd is 
to be tried a copy of the evidence, certified as correct under the seal of 
the Court before which the evidence was taken, or the signature of i 
Judge of that Court : 

(c) Thereupon the Court of the British possession before which the 
trial takes place shall allow so much of the evidence so taken as would 
have been admissible according to the law and practice of that Court, 
had the witness been produced and examined at the trial, to be rcid 
and received as legal evidence at the trial : 

(i) The Court of the British possession shall admit and give eSect to 
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the law by which the alleged offender would have been tried by the 
British Court in the foreign country in which his offence is alleged to 
have been committed, so far as that law relates to the criminality of the 
act alleged to have been committed, or the nature or degree of the 
offence, or the punishment thereof, if the law differs in those respects 
from the law in force in that British possession. 

(2.) Nothing in this section shall alter or repeal any law, statute, or 
usage by virtue of which any offence committed out of Her Majesty's 
dominions may, irrespectively of this Act, be inquired of, tried, 
determined, and punished within Her Majesty's dominions, or any 
part thereoC 

VII. Where an offender convicted before a British Court in a foreign Provinon «s 
country has been sentenced by that Court to suffer death, penal send- *^L^^^» 
tude, imprisonment, or any other punishment, the sentence shall be of persons 
carried into effect m such place as may be directed by Order in Council convicted, 
or be determined in accordance with directions given by Order in 
Council, and the conviction and sentence shall be of the same force in 
the place in which the sentence is so carried into effect as if the convic- 
tion had been made and the sentence passed by a competent Court in 
that place. 

VUI. Where, by Order in Council made in- pursuance of this Act, any Validity of 
British Court in a foreign country is authorized to order the removal or **^d^^^„ 
deportation of any person from that country, that removal or deporta- in ConndL 
ticm, and any detention for the purposes thereof, according to the pro- 
visions of the Order m Council, shall be as lawful as if the order of the 
Court were to have effect wholly within that country. 

IX. It shall be lawful for Her Majesty the Queen in Council, by Power to 
Order, to assign to or confer on any Court in any British possession, or ^!^ J^'''* 
held under the authority of Her Majesty, any jurisdiction, dvil or British 
criminal, original or appellate, which may lawfully by Order in Council ^^^ 
be assigned to or conferred on any British Court in any foreign country. Foreign 
and to make such provisions and regulations as to Her Majesty inJ^'^^^^ 
Council seem meet respecting the exercise of the jurisdiction so 
assigned or conferred, and respecting the enforcement and execution 

of the judgments, decrees, orders, and sentences of any such Court, and 
respecting appeals therefrom. 

X. It shall be lawful for Her Majesty the Queen in Council to Power to 
revoke or vary any Order in Council made in pursuance of this Act Or^ in 

XL Every Order in Council made in pursuance of this Act shall be CoandL 
laid before both Houses of Parliament forthwith after it is made, if Lajiog before 
Parliament be then in session, and if not, forthwith after the commence- ^^^^^\ 
ment of the then next session of Parliament, and shaU have effect as if Orden in 
it were enacted in this Act Council. 
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EXTERRITORIALITY. 



In what 
cases Orders 
in Connctl 
void for 
repugnancy. 



Provisions 
for protection 
of persons 
acting under 
Foreign 
JuriscUction 
Acts. 



Jarisdictioa 



•- XII. (x.) If any Order in Council made in pursuance of this Act as 
respects any foreign country is in any respect repugnant to the pro- 
visions of any Act of Parliament extending to Her Majesty's subjects 
in that country, or repugnant to any order or regulation made nnda 
the authority of any such Act of Parliament, or having in that countiy 
the force and effect of any such Act, it shall be read subject to that Act 
order, or regulation, and shall, to the extent of such repugnancy, bet 
not otherwise, be void. 

(2.) An Order in Council made in pursuance of this Act shall DOt 
be, or be deemed to have been, void on the ground of xepugnancy to 
the law of England unless it is repugnant to the provisions of some ach 
Act of Parliament, order, or regulation as aforesaid. 

XIII. (i.) An action, suit, prosecution, or proceeding against aoj 
person for any act done in pursuance or execution or intended execo- 
tion of this Act, or of any enactment repealed by this Act, or of asv 
Order in Council made under this Act, or of any such juiisdictioD of 
Her Majesty as is mentioned in this Act, or in respect of any allied 
neglect or default in the execution of this Act, or of any sndi enact* 
ment, Order in Council, or jurisdiction as aforesaid, shall not lie or be 
instituted — 

(a) In any Court within Her Majesty's dominions, unless it is cos- 
menced within six months next after the act, neglect, or de&ult am- 
plained of^ or in case of a continuance of injury or damage within ax 
months next after the ceasing thereof, or where the cause of actioo 
arose out of Her Majesty's dominions within six months after the poities 
to the action, suit» prosecution, or proceeding have been within the 
jurisdiction of the Court in which the same is instituted ; nor 

(d) In any of Her Majesty's Courts without Her Majesty's dominion^ 
unless the cause of action arose within the jurisdiction of that Conn. 
and the action is commenced within six months next after the act 
neglect, or default complained of, or, in case of a continuance c^ injury 
or damage, within six months next after the ceasing thereof. 

(2.) In any such action, suit, or proceeding, tender of amends before 
the same was commenced may be pleaded in lieu of or in addition to 
any other plea. If the action, suit, or proceeding was commenced after 
such tender, or is proceeded with after payment into Court of anymoiKT 
in satisfaction of the plaintifTs claim, and the plaintiff does not reco^-e: 
more than the sum tendered or paid, he shall not recover any costs 
incurred after such tender or payment, and the defendant shall be ec- 
titled to costs, to be taxed as between solicitor and client, as from tbe 
time of such tender or payment; but this provision shall not affect 
costs on any injunction in the action,, suit, or proceeding. 

XIV. It shall be lawful for Her Majesty the Queen in Council to maL: 
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any law that may seem meet for the government of Her Majesty's oyer ships 
subjects being in any vessel at a distance of not more than one hundred e^^*^ 



seas. 



miles from the coast of China or of Japan, as fully and effectually as 
any such law might be made by Her Majesty in Council for the govern- 
ment of Her Majesty's subjects being in China or in Japan. 

XV. Where any Order in Council made in pursuance of this Act Providon as 
extends to persons enjoying Her Majesty's protection, that expression * ^ i^jj^^ 
shall include all subjects of the several Princes and States in India. Pdnces. 

XVL In this Act, — Dcfinitioqs. 

The expression ** foreign country" means any country or place out 
of Her Majesty's dominions : 

The expression '' British Court in a foreign country " means any 
Sritish Court having jurisdiction out of Her Majesty's dominions in 
pursuance of an Order in Council whether made under any Act or 
otherwise : 

The expression " jurisdiction " includes power. 

XVII. The acts mentioned in the Second Schedule to this Act may Power to 
be revoked or varied by Her Majesty by Order in Council. v^*Acts in 

XVIII. The Acts mentioned in the Third Schedule to this Act are Second 
liereby repealed to the extent in the third column of that Schedule ^*^^*^'"^- 
mentioned : Provided that,— Repeal. 

(i.) Any Order in Council, commission, or instructions made or 
issued in pursuance of any enactment repealed by this Act, shall, if in 
force at the passing of this Act, continue in force, until altered or 
revoked by Her Majesty as if made in pursuance of this Act; and 
shall, for the purposes of this Act, be deemed to have been made or 
issued under and in pursuance of this Act ; and 

(2.) Any enactment, Order in Council, or document referring to any 
enactment repealed by this Act shall be construed to refer to the corres- 
ponding enactment of this Act 

XIX (i.) This Act may be cited as the Foreign Jurisdiction Act, Short title. 
1890. 

(2.) The Acts whereof the short titles are given in the First Schedule 
to this Act may be cited by the respective short titles given in that 
Schedule, 
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EXTERRITORIAUTY^ 



SCHEDULES. 



^O^ 



Scctioiit5, 19. 



FIRST SCHEDULE. 



Session and 
ChatpUx. 



12 & 13 Vict, 
c. 96. 



14 & 15 Vict 

C.99. 

17 & 18 Vict, 
c. 104. 

19 & ao Vict 
c. 113. 



22 Vict c 90. 



22 & 23 Vict 
C63. 



23 & 24 Vict 
c 122. 



24 & 25 Vict 

c II. 



Title. 



An Act to provide for the Pro- 
secntion and Trial in Her 
Majesty's Colonies of Ofifences 
committed within the jwiadic- 
tion of the Admiralty. 

An Act to amend the law of 
eyidenoe. 

The Merchant Shipping Act, 
1854. 

An Act to provide for taking 
evidence m Her Majesty's 
Dominions in relation to dvil 
and commercial matters pend- 
ing before Foreign tribunals. 

An Act to provide for taking 
evidence in Suits and Proceed- 
ings pending before tribunals 
in Her Majesty's Dominions, 
in places out of the jurisdiction 
of such tribunals. 

An Act to afford Facilities for 
the more certain Ascertainment 
of the Law administered in one 
Pftrt of Her Majesty's Do- 
minions, when pleaded in the 
Courts of another Pkrt thereof. 

An Act to enable the Legisla* 
tures of Her Majesty's Posses- 
sions Abroad to mike Enact- 
ments similar to the Enactment 
of the Act ninth George the 
Fourth, chapter thirty-one, 
section eight. 

An Act to afibrd facilities for 
the better ascertainment of the 
Law of Foreign Countries 
when pleaded in Courts within 
Her Majesty's Dominions. 



Enactments vhid 

may be extended 

by Older in 

Council. 



The whole Act 



and eleven 
PutX. 



The whole Act 



Admiralty Of- 
lenecs (Cab> 
nial) Act, 

I&I9- 



Evidence Ad, 
1851. 



The whole Act 



The whole Act 



The whole Act 



The whole Act 



Foreign Tiibi- 
oak Evi- 
deooe Ad, 
1856. 



Evidenoe by 
Coaminoa 
1859. 



Britidi 
Ascertaia- 
meat Act, 
1859. 



Admiraltj Of- 
fences (Cofe- 

BJAl) Act, 



Law 
Ascertais- 
ment Act, 
1861. 
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FIRST SCHEDULE {amttmutl). 



ScMoo snd 
Chapter. 



30 & 31 Vict, 
c 124. 

37 & 38 Vict 
C.94. 

44 & 45 Vict 
C.69. 

48 & 49 Vict. 
€•74. 



Title. 



The Merchant Shipping Act, 
1867. 

The Conyeyuicing (Scotland) 
Act, 1874. 

The Fugitive Offenders Act, 
1881. 

The Evidence by Commission 
Act, 1885. 



Enactments which 

may be extended 

by Order ia 

CooncU. 



Section eleven. 



Section fifty- 
one. 

The whole Act 



The whole Act 



Short Title. 



SECOND SCHEDULE. 
Acts which may be reuohed or varied by Order in Council. 




34 & 25 Vict c 31. 



26 & 27 Vict, c 35. 



An Act for the prevention and punish- 
ment of offences committed by Her 
Majesty's subjects within certain terri- 
tories adjacent to the colony of Siena 
Leone. 

An Act for the prevention and punish- 
ment of offences committed by Her 
Majesty's subjects in South Africa. 



Section 17. 



Extent of Repeal* * Sic. 

[This column 
has evidently 

The whole Act. been inserted 

by mistake.] 



The whole Act 



THIRD SCHEDULE. 
Enactments rtpeakd^ 



Section i8. 



Session and Chapter. 



Title or Short Title. 



6 & 7 Vict c 94. 
20 & 21 Vict c. 75. 



28 & 29 Vict. 0. 116. 

29 & 30 Vict, c 87. 
33 & 34 Vict c 55. 

38 & 39 Vict c. 85. 

39 & 40 Vict c 40. 

41 & 42 Vict. c. 67. 



The Foreign Jurisdiction Act, 1843. 

An Act to confirm an Order in Council 
concerning the exercise of jurisdiction 
in matters arising within the kingdom 
of Siam. 

The Foreign Jurisdiction Act Amend- 
ment Act, 1865. 

The Foreign Jurisdiction Act Amend- 
ment Act, 1866. 

The Siam and Straits Settlements Juris- 
diction Act, '187a 

The Foreign Jurisdiction Act, 1875. 

An Act for more effectuallv punishing 
offences against the laws relatmg to the 
slave trade. 

The Foreign Jurisdiction Act, 1878. 



Extent of Repeal* 



The whole Act 
The whole Act 



The whole Act 

The whole Act 

The whole Act 

The whole Act. 
Sections four and 
six. 

The whole Act. 



INDEX. 



Each division is subdivided into two parts ^ the first being the ordinary 

index J the second the geographical index. 



Abandonment of Foreign Jurisdiction, 

examples : Servia, 190, 198 
Tunis, 190, 210 

documents necessary, 190, 191 

general principles governing, 190 

Act of Parliament unnecessary, 191 

implies resuscitation of native jurisdiction, 191 
Absconding Debtors \see Fraudulent Debtors], 

article in Anglo-Japanese Treaty as to, 87 
Accessory, 

to murder or manslaughter at sea, etc., 61 

„ „ committed in one country followed by death 

in another, 65 
Act of Bankruptcy, 

committed in Oriental country, 125 

conveyance of property to trustees for creditors^ 126 

fraudulent conveyance of property, 126 

fraudulent preference, 126 

departing from dwelling house, absenting himself, or beginning to keep 
house, 126 

seizure of goods in execution, 126 

declaration of inability to pay debts, or presenting petition, 1 26 

service of bankruptcy notice after final jadgment, 126 

notice of suspension of payment, 127 
Act of Parliament, 

obedience to, substituted for allegiance, 15 

overrides Colonial statute, 33 

when Orders in Council repugnant to, 34, 79 

repugnancy of, to Treaty, 37 

authorising Orders in Council repugnant to Treaty, 37 

construction of, when in apparent excess of power, 40 

to be applied consistently with the Treaty, 43 

to be examined to see if it enables act to be done, 44 

meaning of ^' unconstitutional," 49 



252 INDEX. 

Act of Parliament— ow/Mtf^dl 

principles for applying to Oriental countries, 115, 127 

not necessary to legalise abandonment of foreign jnrisdictian, 191 
Act of Stats, 

proof of, in Consular Court, 61 
Administration [see Probate], 

Consul may grant letters of, 108, 136 

by Consul, 108 * 

by Consular Judge, 1 10 

of insolvent estates under bankruptcy law, 132 
Of property of deceetsed British subjects^ 
in Kashgar and Yarkund, 216 
in Madagascar, 220 
in Muscat, 222 

in Netherlands, Colonies of, 233 
in Siam, 228 
in Turkey, 196 
in Zanzibar, 218 
Admiralty [see Vice-Admiralty Jurisdiction], 

offences in jurisdiction of, triable in Consular Court, 60, X15 

jurisdiction conferred on Consular Court, 75, 109, 133 

extent of jurisdiction, 133 

cases in which jurisdiction not exercisable, 134 
Adoption, 

principles of recognition of, 176 

dependent on domicil of both parties, 176 

by natives, recognition of, 176 

by English subjects, not recognised, 176 

by native wife, probably not recognised, 177 
Affidavit, 

taken before Consul, 16 

proof of, in Consukur Court, 62 
Alimony, 

jurisdiction of Consular Court as to, 135 
Allegiance, 

due from all in the country, 4 

popular ideas of, 9 

meaning of, 9 

definitions in Calvin's case, 10 

is not local, meaning of, 1 1 

follows protection, 1 1 

trace of, in form of writ, 14 

„ in regulations as to foreign orders, 14 

obedience to statutes substituted for, 15 

exterritoriality not based on, 15 

practically non-existent, 16 

owed to Oriental Sovereign by resident foreigners, 20 
Ambassador, 

nature of his privilege, 3 

extra-territorial regulations affecting, 16 

libel against foreign, 123 
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Ambassador— itfffAjvfM^. 

privttege of, 181 

may be waived in certain cases, 181 

action against foreign, 182 
„ „ English^ 182 
Anglo-Indian Domicil, 

meaning of, 144 

a factory domicil, and included foreigners, 145 
Anglo-Oriental Domicil, 

does not exist, 144 
Appeal, 

from Consul to Charg^ d'Affaires, 105, 120 

in civil cases frx>m Consular Court, 113 

to Queen in Council, 113 

n „ from Colonial Courts, nature of, 121 

rules to be approved by Secretary of State, 113 

from Consular to Colonial Court, general considerations as to, 103 
Arbitration, 

to be encouraged by Consul, 106, 109 
Army, 

removal of prisoners belonging to, 75 

deserters from, jurisdiction over, 112 
Arrest, 

right of, whether included in grant of jurisdiction, 96 
Assault, 

Consul to promote reconciliation in, 107 
Assessors, 

duties of, in assisting Consul, 105 [and see Orders in Council for 
occasions when required to sit] 

liability of British subjects to be, 109 
Authorities, 

meaning of term in Treaty, loi 

as used in Treaty between Italy and Japan, 55 
Autrefois Acquit, 

effect of plea where acquittal abroad, and offence committed abroad, 45 
„ „ „ and offence committed in Eng- 

land, 46 

suggested rule where foreign acquittal is on law and not on facts, 46 
AiTTREFOis Convict, 

effect of plea where conviction abroad, and offence committed abroad, 45 
„ „ „ and offence committed in Eng- 

land, 46 

Abarra, 

Treaty, 216 
Abo, 

Treaty, 215 
Abragada, 

Treaty, 216 
Abutshi, 

Treaty, 216 
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Aden, 

slave trade jurisdiction of Court, 217 
Apen, Gulf or, 

jurisdiction on coast, 225 
Adiawayi, 

Treaty, 216 
Africa [see African Continent, East Africa, West Africa, South 

Africa] 
African Continent, 

Order in Council, 220 
Agberi, 

Treaty, 216 
Agwey, 

Treaty, 216 
Akassa, 

Treaty, 215 
Akau, 

Treaty, 216 
Akri, 

Treaty, 215 .^ 

Akri Ugidi, 

Treaty, 215 
Alenso, 

Treaty, ai5 
Alexandria, 

Mixed Courts established at, 201, 206 
Algeria, 

French Court at Tunis to form part of Supreme Court of Algiers, 190^ 210 
Allah, 

Treaty, 216 
Angalabiri, 

Treaty, 216 
Angiama, 

Treaty, 216 
Apia, 

convention as to government of town and district, 238 

ASABA, 

Treaty, 215 
ASE, 

Treaty, 216 
Atani, 

Treaty, 215 
Atshaka Opai, 

Treaty, 216 
Austria-Hungary, 
^ Treaty with ?fr"^ 224 

„ „ Japan, article dealing with breach of regulations, 55 
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Bankruptcy [s^e Fraudulent Bankruptcy], 

of British subjects^ 

in Kashgar and Yarkund, 227 

in Muscat, 131, 222 

in Turkey, 195 

in Zanzibar, 218 

offences against law of, committed out of England, 6 
jurisdiction of Consular Courts, 109, 125 

over whom exercisable, 125 

difficulties in exercising it fully, 125 

definitions of acts of bankruptcy, 125, 126 \se€ ACT of Bank- 
ruptcy] 

difficulties as to domicil, 127, 128 

residence, 127 

Treaty limits to, 128 

foreign debtprs and creditors in the coimtry, 128 

difficulties as to discharge in Treaty Port, 129 

assets in other countries, 129 

non-resident creditors, 129, 130 

definition of property" divisible, 129 

application to foreign Court necessary, 130 

recognition of status of Consular trustee, 130 

Consular equivalent to Colonial, 130 

„ Court auxiliary to British Courts, 130 

effect of Consular discharge, 130 

enforcement of warrants, 130 

where dealt with in Treaty, 131 

small bankruptcies, 131 

limits of jurisdiction, 131 

administration of insolvent estates, 132 
condition of jurisdiction, 132 

powers of Board of Trade, 132 
Berlin Conference as to Congo, 

protectorate of Somali coast, 225 
Berlin, Treaty of, 

preservation of Turkish capitulations in Bulgaria, etc., 198 
Bigamy, 

New South Wales law of, criticism of by Privy Council, 48 

English statute, extra-territorial nature of, 49 

second marriage after polygamous marriage not, 160 
Bill of Sale, 

inoperative to prevent distress, 107, 1 14 

registration of^ 115 
Board of Trade, 

endorsement of particulars required by, as to conveyance, of fugitives, 72 

powers under Bankruptcy Act, 132 
British Subject, 

abroad, principles governing, 4 

extra-territorisd laws affecting, 6 

ciyil prpc^dure affecting, 6 - ^ 

in countries without regular government, 8 ..... 
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British Subject— ^9«r/MrtM^ 
on foreign ships, 8 

on native ships, jurisdiction over, 100 
in territorial waters, 8 

„ „ of native States, 100 

rights of, abroad, 1 1 
marriage of, abroad, 12 
assistance of, by Consul, 12 
interment of, abroad, 12 
services rendered to, by Consul, 12 
how affected by revenue laws when abroad, 12 
service of writ on, abroad, 13 
permission to wear foreign orders, 14 
mandatory writ to return to England, 14 

„ „ not to leave England, 1$ 

jurisdiction is wrong as to subject, if it is wrong as to foreign Sover- 
eign, 32 

redress by, 32 
Parliament no power abroad but may probably legislate in certain 

cases, 49 ' 

jurisdiction by sufferance over, 53 
disputes between foreigners and, 89 
conduct towards one another governed by English law, 97 
native law not entirely inapplicable to, 97 
evidence by, for native Courts, 113 
bankruptcy jurisdiction over, 125 
death of, inquest, 132 

jurisdiction of Consular Court to pronounce as to natural-bom, 134 
matrimonial jurisdiction confined to, 135 
administration of property of deceased, 136 
non-resident, dying in Oriental country, 137 
property of, dying elsewhere, 137 
liable to pay legacy duty, 138 
jurisdiction over, in piracy, 138 
acquisition of domicil by, in Oriental countries, 139 
cannot live outside the protection of the Treaty, 143 
definition of, in Orders in Council, 155 
marriage, etc, of, iS7 [s^^ Marriage] 

associations of, in Treaty Port : application of Company law, 178 
copyrights, etc., as between, 179 
contracts between, 183 
torts as between, 187 
Burial, 

assistance in maintaining burial grounds by Consul, 12 

19 „ interring deceased British subjects, 12 

Bakundi, 

Treaty, 216 
Bangkok, 

trial in Consular Court of, of offences under Extradition Treaty witk 
Siam, 230 
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Barasette, 

French jurisdiction relinquished at, 22 S 
\ Barbary States, 
"^ foreign jurisdiction in, repealed statute, 90 

Barolongs, Country of, 

Treaty, 82, 211 
Batlapings, Country of, 

Treaty, 212 
Bechuanaland, 

Order in Council, 212 
Belgium, 

convention as to Congo, 21 .1 

Treaty with Pe rsia^ 224 
Bengal, 

jurisdiction at Chandemagore, 225 
Bonny, 

Treaty, 2x5 

^ Borneo [sgg North Borneo, Sarawak, Brunei], 
Mixed Courts under old agreement, 84, 231 
disputes between British subjects and foreigners, 90, 231 
Brass, 

Treaty, 216 
British Burmah, 

Treaty with Siam for prevention of crime on territories adjoining, 229 
Brunei, 

Agreement, 233 
Order in Council, 155, 180 
Art. 40, 115 
Art 56,66 
Bulgaria, 
"^ provisions of Treaty of Berlin as to, 198 

Burmah [see British Burmah], 
Mixed Court under old Treaty, 83 



Capitulations, 

by Ottoman Porte, 195 

confirmed by Treaty of Dardanelles, 198 ^^ 

preserved in Bulgaria, etc., by Treaty of Berlin, 198' 
Cession, 

tise of, in Foreign Jurisdiction Act, 26 

absolute jurisdiction in cases of, 82 
Chaplain, 

assistance in support of, by Consul, 12 
Charge d'affaires, 

report of decisions to, 105 

appeal to, from Consuls, 105 

report of criminal trial to, 106 
„ „ deportation order to, 107 
„ „ criminal sentences to, 107 
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Children, 

jurisdiction of Consular Court as to custody of, 135 

legitimacy, nationality and domicil of Eurasian, 157, 162 [ut 
Legitimacy] 

adoption of, 176 [see Adoption] 
Churches, 

assistance in maintenance of, by Consul, 12 
Civilised Countries, 

foreign jurisdiction might be acquired in, 30 
Coin, 

counterfeiting: extradition, Burmah and Siam, 231 

offences against, committed out of England, 6 
Colonial Court, 

concurrent jurisdiction of, with Consular Court, 107, 121 

execution of writ by Consular Court for, 109, 121 

offences triable in, remitted to, no 

jurisdiction to, to enforce warrants of Consular Court, 114 

nature of appeal from, to Queen in Council, 121 

Consular Court on a level with, in bankruptcy, 130 
Colonial Law, 

effect of where repugnant to Imperial statute, 33 

need not conform to principles of English law, 34 

ascertainment of, for Consular Court, 65 

effect of, when extra-territorial, 48 
Colonies, 

extension of jurisdiction over neighbouring territories, 8 

protection of Sovereign extends to, 11 

power of legislation of Sovereign in Crown Colonies, 23 

none in occupied Colonies, 23 

legislatures of, have no power to pass extra-territorial legislation, 4^ 

legislation on internal affairs of, 49 

trial in, of offences committed within jurisdiction of Admiralty, 60 

proof of judgments in, 62 

taking evidence in, on request of foreign Court, 63 

evidence for suits proceeding in, to be taken out of jurisdiction, 64 

ascertainment of law administered in, 65 

power of, to legislate for offences resulting in death in another country, 63 

facilities for obtaining opinion of foreign Court for Courts in, 67 

fugitive offenders in, 68 [see Fugitive Offenders] 

grouped with foreign countries for purposes of applied Act, 70 

evidence by commission in, 74 

Courts of Admiralty in, 75 

removal of prisoners to, 75 

„ „ criminal lunatics to, 75 

deportation of prisoners for trial to, y; 
evidence, 77 

power to assign jurisdiction to Courts in, in cases within the Foreign 
Jurisdiction Act, 78 

registration of Treaty Port Companies in, 179 
Colonists, 

governed by English Law, 120 

domicil of, 137, 146 
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Comity of Nations, 

reference to, in Foreign Marriage Act, 1891, 17 
exterritoriality of Ministers founded on, 181 
Commerce, 

Sovereign the protector of, 124 
Commission [see Witness] 
Company, 

English, in Oriental country, governed by English Law, 177 
wound up under Companies Acts, 177 
registration in England, 178 
application of native law, 178 
native shareholders in, 178 
registration in neighbouring colony, 179 
English law applicable to foreign, 178 
Concession, 

regulations for municipal government of, 114 
approval by Queen, 11 4 
Concubinage, 

marriages contracted subject to : extension of principle of non>recogni- 

tion of polygamous marriages, 160 
different degrees of, 160 
meaning of recognised concubinage, 161 
principle applicable, 161 
partial recognition of native marriage, 165, 170 
rule of non-recognition probably amounts to prohibition, 168 
Conquest, 

use of term in Foreign Jurisdiction Act, 26 

CONSANGUIKITY, 

prohibition of marriage on ground of, is personal, 168 

Consul, 

solemnization of marriage before, 12 
assistance of subjects by, 12 
advance of money by, for support of churches, 1 2 
„ n for maintenance of chaplain, 12 

„ „ for burials of subjects, 12 

fees to be levied by, for services rendered, 12 

„ „ recovery of abroad, 16 

extra-territorial legislation affecting, 16 
ambassadorial privileges do not extend to, 16 
salaries and fees of, 16 
administration of oaths, etc., by, 16 
marriages before, 16 
violation of /ex loci by acts of, 17 
to attempt reconciliation, 86 
power to make rules, 104 [see Orders in Council for general powers 

of] 
to take measures to prevent offences against religion, 1 12 
Consul General [see Charge d'affaires] 
Consular Court, 

jurisdiction over offences committed at sea or within jurisdiction of 
Admiralty, 60 

S 2 
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Consular Court — continued, 
limit of jurisdiction of, 6i 
proof of judgments, etc., of, 62 
n M n in, 62 

documents admissible without proof in, 62 
jurisdiction over offences under Merchant Shipping Act, 62 
examination of witnesses by, on request of foreign Court, 63 

„ „ on conmiission from Queen's Courts* 64 

request to Queen's Courts to examine witnesses for, 64 
statement of law administered by, on request of Queen^s Court, 65 
request to Queen's Court by, as to law administered, 6$ 
jurisdiction over offences resulting in death in another country, 65 
may request opinion of foreign Court on foreign law, 67 
foreign Court may request opinion as to law administered by, 67 
jurisdiction over offences by British subjects on board ship, 67 
production of probate issued by, in lieu of will, 67 
jurisdiction in the matter of fugitive offenders, 68 
examination of witnesses on commission, 74 
Admiralty jurisdiction of, 75 
jurisdiction in the matter of removal of prisoners, 75 

„ „ „ criminal lunatics, 75 

to hear evidence before prisoner deported, 77 
place of punishment of persons convicted before, 78 
deportation orders, 78 
action in for acts done under Foreign Jurisdiction Act, 79 

tender of amends, 79 
constitution of, 108 

execution of writ for Colonial Court, 109 
appeal from, to Queen in Council, 113 
insulting officers of, 1 14 

judicial notice to be taken of constitution of, 115 
right to establish follows from grant of jurisdiction, 9; 
enforces same principles as English Court, 98 

including in certain cases foreign law, 98 
area of jurisdiction same as that of foreign Sovereign 98 

extends beyond Treaty Ports, 98 

sometimes defined by Treaty, 99 
bankruptcy jurisdiction of, 125 
as Coroner, 132 
as an Admiralty Court, 133 
as a Vice- Admiralty Court, 134 
jurisdiction in lunacy, 134 
as a matrimonial Court, 1 34 
as a probate Court, 136 
jurisdiction in piracy, 138 

„ in guardianship, 139 
enforcement of payment of legacy duty by, 140 
suit in, for infringement of copyright, etc., 179 
privilege of ministers, whether effective in, 180 
nationality of, determines Uxfori^ 186 
enforcement of judgments of, 189 
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Consular Court— Foreign, 

evidence of British subjects for, 115 
title of English trustee in bankruptcy to sue in, 129 
enforcement of judgments of, 189 
existence of, is a i^cX publici juris, 190 
Consular Jurisdiction, [see Exterritoriality, Foreign Jurisdic- 
tion] 
nature of the privilege of, 3 
evolved from old system of factories, 87 
Contra Formam Statuti, 

in indictment for murder abroad, 20 
Contra Pacem, 

in indictment for murder abroad, 20 
Contracts, 

required to be set out in prospectus of Company, 177 
effect of foreign jurisdiction on law of, 183 
between British subjects, 183 

„ „ „ and foreigners, 183 

„ „ „ and natives, 187 

general rule as to interpretation, 183 
intention of the parties, 184 
alternative forms of rule, 185 
nature of inferences necessary to be made, 185 
rule as to form, 186 
application of Statute of Frauds, 186 
Uxfori determined by nationality of Court, 186 
Statutes of Limitation, 186 
Copyright, 

offences against Act by British subject, 116, 180 

„ „ prosecution by foreigners, 116, 180 
rights as between British subjects, 179 

registration, 179 
rights as between British subjects and natives, 180 

not covered by ordinary Treaty, 180 
rights as between British subjects and foreigners, 180 

probably governed by Treaty between the two countries, 180 
Co-respondent, 

jurisdiction of Consular Court to give damages against, 135 
Coroner, 

powers of, exercisable by Consular Court, 109 
general definition of jurisdiction, 132 
cases where inquest held, 132 
warrant for arrest of person charged, 132 
inquisition may charge foreigner, 133 
effect of inquisitions of foreign coroner, 133 
Costs, 

leviable by distress, 11 4 
Counter-claim, 

in suits by or against foreigners, rules as to, 92 
Courts {see Colonial Court, Consular Court], 
their relation to the Queen's foreign jurisdiction, 31- 
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Courts — continued, 

enquiry if power of testing Orders in Council resides in, 32 

to send questions to Secretary of State as to existence of foreign jmis- 
diction, 58 

enquiry if power of overriding Act of Parliament, 38 
old authorities, 38 
probability that power exists, 41, 42 

power of examination as to validity of extra-territorial laws generally, 45 

in China and Japan to be auxiliary, 109 
Criminal Jurisdiction, 

different cases of, 81 

form of grant, 86 

general idea of rights and duties resulting from, 94 

includes right to punish, 96 

of Consul, 106 

of Consular Court, no 
Criminal Lunatics, 

application to foreign country of Act for removal of, 7Sy 77 

trial when sane, yj 

return in custody, jy 

definition of^ 77 



Cairo, 

Mixed Court established at, 201, 206 
Cantaparicour 

French jurisdiction relinquished at, 225 
Caroline Islands, 

jurisdiction in, 242 
Chandernagore, 

limits of French jurisdiction, 225 
Chiengmai, 

crime in, extradition with British Burmah, 229 
China, 

old local Foreign Jurisdiction Act for, 25 

Trade Regulations of 1843, 25, 87 

jurisdiction over British subjects in ships off the coast of, 80, 247 

V disputes between British subjects and foreigners, 90 
rule against entering service of Emperor of, in, 123 

— . Treaty of Nankin, 87 

V „ Tientsin, 86, 102, 234 
explanatory Agreement, 102, 235 
Order in Council, i860, 91 

1865, 91, 155 

1881, 91 

1886, 92 

1865, analysis of, 108 

1877, „ 114 

1881, „ 114 

„ „ 1884, „ 115 

Rules of Court, 1865, „ 116 
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Congo, 

Convention with King of the Belgians, 212 
Decree of King of the Belgians as Sovereign of, 213 
African Order in Council, 1889, 221 
jurisdiction on Somali coast, 225 

COREA, 

Treaty, 236 

plaintiff officially represented in Court, 83 
Protocol, 237 

disputes hetween British subjects and foreigners, 89 
included in operation of China and Japan Orders in Council, 115 [for 
Orders in Council, see China]. 
Cyprus, 

convention between Great Britain and Turkey as to, 199 
Order in Council, 199 



Dacoitv, 

extradition, Burmah and Siam, 231 
Dardanelles, Treaty of, 

confirmation of Turkish capitulations, 19S 
Death, 

in country, from injuries inflicted at sea, 61 

at sea, from injuries inflicted on land, 61 

sentence of, report to Minister, 1 1 1 

violent or imnatural, inquests, 132 

in Oriental country of non-resident British subject, 1 37 
Debtors \set Fraudulent Debtors]. 
Decree, 

proof of, in Consular Court, 61 

of Consular Court, proof of, 62 
Deportation, 

for trial to Colony, 77 

evidence of prisoner's witnesses, 77 
punishment, by what law, 78 

validity of orders, 78 

power of Consul to make orders, 106 

for trial by Consul, 107 

for imprisonment in Colony, 11 1 

punishment for levying war against Sovereign, 1 1 1 

provisions of Order in Council, 113, 114 

penalty for return after, 113 

examination of clauses in Act, loi 

cases in which they are inapplicable, loi 

as a punishment, considerations in favour of, 102 
Deserters, 

imprisonment of: Treaty between Japan and the Netherlands, 55 

jurisdiction in respect of, 112 
Designs, 

offences against Act, by British subjects, 1 16 
„ „ „ prosecution by foreigners, 116 
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Divine Service, 

assistance by Consul in maintaining celebration of, i^ 
Divorce, 

Consular Court no jurisdiction, no, 134 

consequence of divorce by consent, 171 

recognition as between natives, 171 

follows rule as to recognition of marriages, 171 

where one party English subject domiciled in Oriental country, 17: 

jurisdiction depends on matrimonial home, 173 

application of principle locus regit acfum^ 173 

English jurisdiction over Oriental marris^es, 173 

by consent probably brings marriage within rule of non-recognition, 174 

divorce recognised where marriage recognised, 174 

recognition of native law by Indian Courts, 172 

DOMICIL, 

legacy duty payable by persons domiciled in England, 13, 13S, 140 
diffictdties as to condition of, in definition of bankruptcy juris^ctioo, 127 

„ „ „ in „ of matrimonial jurisdiction, 1 3) 

,y „ „ in probate matters probably removed by 

terms of Order in Council, 137 
probate follows law of, and prior decision of Courts of adopted, 136, 137 ^^ 
TootaVs trusts considered as to Law of Domicil in Eastern countries^ 139 
question argued on payment of legacy duty, 140 
criticism of Chitty, J.'s dicta^ 140, 141 
principles established, 142 
no Oriental domicil, 142 

reason of the " immiscible natures," 142 

but presumption only against it, 142 

Treaty makes it impossible, 142 

subjects cannot withdraw from duties involved in exterritonality, 143 

result of acquisition if it were possible, 143 
of Orientals in Europe, 144 
no Anglo-Oriental domicil, 144 

meaning of Anglo-Indian domicil, 144 
in factories, 145 

difference between factory system and exterritoriality, 14S 
no exterritorial domicil, 145 

animus manendi in Treaty Port revives domicil of origm, 146, I5* 

importance of the question, 146 
of choice, meaning, 146 

principles said not to be applicable where community sot the 
governing community, 147 

difference between, and domicil of origin, 151 
definitions, 147 

involve relation to locality, 148 
law of domicil determines, however, relation to commimity, 149 
„ „ may be overridden by law of the community, 150 

" community " and " locality " generally interchangeable, 150 
reason in favour of absence of domicil : residence liable to abnft 
termination, 151 

consideration of question, 152 
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a man cannot be without a domicil, 151 
reasons in favour of exterritorial domicil, 152 
consequence in case of service out of the jurisdiction, 153 

„ as to recognition of marriages, 170 

rule applied to protected persons, 153 
Considar Court will apply lex domiciiii^ 153 
of Eurasian children, 157 [see Marriage] 
of native wife, 158 

of father determines legitimacy of children, 166 

probable limitation to non-recognition of polygamous marriages, intro- 
duced by, 167 
where Englishmen domiciled in country recognising polygamy, marris^e 

probably recognised, 169 
recognition of divorce, 172 

„ of marriage subject to divorce by consent, 174 

„ of adoption depends on, 176 

Donga, 

Treaty, 216 

DUPLESIEPOLTY, 

French jurisdiction relinquished at, 225 



East India Company, 

Treaty with Sultan of Tajoura, 219 
„ „ Governor of Zaila, 219 
Embezzlement, 

extradition, Tonga and Great Britain, 240 
Enabling Act, 

required for exercise of rights of foreign jurisdictioni 24 

general operation of, 44 
English Law, 

Colonial legislation need not conform to, 34 

Order in Council law „ „ 35 

when Orders in Council repugnant to, 36, 79 

cases to be judged by, 107 

application of, by Order in Council, 109 

punishment to conform to, in 

introduction of, warranted by grant of jurisdiction, 96 

guide of conduct as between British subjects, 97 

where mentioned in Treaty, effect of, 119 

marriage between British subjects under Treaty to conform to, 17$ 

governs companies formed in Treaty Port, 177, 178 

general rules applicable to foreign companies, 178 

how far applicable to contracts, 183 
„ „ „ torts, 187 

Enlistment [see Foreign Enlistment]. 
J Equity, 

Consular Courts to be Courts of, 109 
Escape, 

of prisoner : Treaty between Japan and the Netherlands, 55 
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Escape — continued, 

of fugitive ofTender, 72 
trial of, 72 

of convict, application of Fugitive Offenders Act to, 73 

of removed prisoner, 76 

from one Consular district to another, 105 
Evidence, [see Witness] 

application to Consular Court of Act to amend law of, 61, 115 

in proceedings under Fugitive Offenders Act, 72 

on commission to Consular Court, 74 
in criminal proceedings, 74 

to l>e taken l^efbic depixtHtiQB, jf 
Execution, 

rules of Coturt as to, 1 16 

warrant for, in grant of jurisdiction, 96 
Execxjtive, 

position of, in Constitution, 40 

established in Oriental coimtries does not increase power of Parlia- 
ment, 42 
Expatriation, 

permission unnecessary, 1 1 

prevented by disability, 156 [see Natxtralization] 
Explosives, Mischief by 

extradition, Burmah and Siam, 231 
Exterritorial, 

privileges of Ambassadors, 3, 181 
„ of subjects by Treaty, 3 
Exterritorial Domicil, 

held not to exist, 147 

reasons in favour of, 152 
Exterritoriality, 

meaning of the term, 3 

of Ambassadors, 3 

of subjects by Treaty, 3 

of foreign ships of war, 4 

is not based on allegiance, 15 

does not give executive force to extra-territorial laws, 1$ 

deals with exterritorial laws only, 15 

does not concern itself with person injured by crime, 20 

residuum of power residing in Oriental sovereign, 22 

chain on which the system rests, 31 

distinguished from protection, 82 
^ fundamental principle, law of defendant's nationality to be applied, 82 

general form of, 83 

variations : recognition of native law, 83 

official representation of plaintiff, 83 

second form of : mixed Court, 83 

mixed Courts for different nationalities, 84 

third form of : administration of national law, 84 

terms in which common form granted, 85 
civil jiuisdiction, 85 
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Exterritoriality— ^^«/i>f«^<f. 
criminal jurisdiction, 86 
reconciliaition in civil disputes, 86 
absconding debtoiSy 87 
as it affects foreigners, 87 

subjects cannot withdraw from duties involved in, 143 
differs from factory system, 145 
how far it includes protected subjects and persons, 154 
„ „ subjects of Indian princes, 154 

„ „ native servants, 15$ 

of Ministers founded on comity, 181 
of Sovereign in foreign coimtry, 181 
when to be abandoned in Corea, 237 
Extortion, 

by officials, punishment of, 1 14 
Extradition, 

between British Burmah and Siamese territories. Treaty, list of offences, 

between Tonga and Great Britain, Treaty, list of offences, 

deals with escaped criminals, 7 

but law does not cover all cases, 7 

subjects not surrendered, 7 

limited to offences in extraditing country, 8 

analogy between, and foreign jurisdiction, 23 

„ „ „ „ in construction of statute, 43 

right of, how affected by application of Fugitive Offenders Act, 103 
Extra-territorial, 

government of subjects abroad, 3 
laws have no extra-territorial force, 5 
protection, species of in case of murder abroad, 20 
Extra-territorial Laws, 

subjects abroad governed by, 3 

consent of foreign Sovereign implied where exterritoriality exists, 3 
generally are territorial as to their enforcement, 4, 6 
fall theoretically within the power of Parliament, 5 
breach of the peace laid in Middlesex, 6 
examples of English, 6 
where no opposing Sovereignty, 8 
for British subjects on foreign ships, 8 
not enforced in consequence of exterritoriality, 15 
affecting Ambassadors and Consuls, 16 
of Sovereign limited to Crown Colonies, 23 
legislation by Sovereign in respect of foreign jurisdiction is extra- 
territorial, 23 
therefore sanction of Parliament necessary, 23 
Acts applied under Foreign Jurisdiction Act are, 75 
Acts not included in schedule, 75 
not affected by order of deportation to Colony, 78 
examination into effect of generally, 44 
imposing negative duties, 45 
concurrent jurisdiction in two countries, 45 
effect of autrefois acquit and convict^ 45 
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Extra-territorial LAvrs^^onfinued. 

effect of defence under foreign extra-territorial law, 46 
German law on the question, 46 
effect of in civil Courts, 47 
criticism of foreign extra-territorial laws, 47 
imposing positive duties, 47 

conflict with lex loci^ 48 
criticism of colonial extra-territorial laws, 48 

colonies have no jurisdiction to make them, 48 
general principles with regard to, 48 

saving as to Parliament and British subjects, 49 
general rule of construction, that what has been done is what majr 

be done, 48, 49 
definite limits of extra-territorial legislation, 49 
granting rights to persons abroad, 49 
meaning of term '' unconstitutional," 49 
Courts may probably enquire into validity of, 49 
^bearing of examination on Consular jurisdiction, 50 
power to pass such laws nullifies Treaty, 50 
probably excluded from foreign jurisdiction, 98 

EXTRA-TERRITORIALITY, 

popular use of the term, 3 
Extra territorium jus dicenti impune non paretur,49 



J Eajst Africa, 

\ Act of Parliament, 217 
^ Tajoura, 219 
V Zaila, 219 
J Eastern Roumelia, 

provisions of Treaty of Berlin as to, 198 
Egypt, 
"4 Agreement respecting judicial reforms, 199 

Protocol with France, 200 
Protocol with Germany, 200 

Rhglement cP Organisation Judiciaire pour Us prods mixtcSy 201 
juridicHoK en tnatttre civile et commerdale^ 201 

compitence^ 202 
juridiction en mcUihre pinaUy 203 

competences 204 
rlglenunt de la competence dans les conjlits de juridiction^ 205 
Order in Council, 206 

excluded from African Order in Council, 1889, 221 
principle of the Mixed Courts, 84, 191 
Ekperiwari, 

Treaty, 216 
Ellice Islands, 

jurisdiction in, 242 
Emblama, 

Treaty, 216 
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Endoni, 

Treaty, 215 
Epedeh, 

Treaty, 216 



Factories, 

old system of protection in, 87 

foreigners took nationality from, 87 

since abolition of, no rights over foreigners, 88 
except in protectorates, 89, 94 

domicil in, 145 

included foreigners, 145 

difference between system of, and exterritoriality, I45 
Fees, 

chargeable by Consul for services, 12, 16 

recovery of, abroad, 16 

Consul to make and exhibit scale of, 107 

payable to public account, 107 

for registration, levy of, 122 

„ objections to, 122 

„ probable validity of, 122 

Fines, 

leviable by distress, 107, 114 

payable to public accoimt, 107, 114 

for disobedience to summons for coroner's jury, 109 

for failure to register, 113 
Fire, Mischief by, 

extradition, Burmah and Siam, 231 
Foreign Court [se€ Consular Court, Foreign], 

proof of judgments, &c., of, in Consular Court, 62 

request by, for examination of witness by Consular Court, 63 

request to Consular Court as to law administered by it, 67 
„ by „ „ as to foreign law, 67 

action in, by trustee in bankruptcy necessary to recover assets abroad, 130 
Foreign Enlistment, 

depends on statute, 14, 124 

right of, recognised at common law, 124 
Foreign Judgment, 

in divorce, principle of recognition of, 173 

Consular judgments enforced on same principles as, 189 
Foreign Jurisdiction [see Exterritoriality] 

definition of, 23 

analogy between, and extradition, 23 

manner of its exercise, 27 

might be acquired in civilised country, 30 

not exercisable till foreign law complied with, 57 

evidence of existence of, 58 

consent to, by Oriental Sovereign may be expressed in various ways, 53 

its effect on domicil, 139 

„ naturalisation, 155 
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Foreign JURisDiCTioN--r^«//«i^^ 
its effect on marriage, 1 57 
„ divorce, 171 

„ adoption, 176 

its effect on companies, 177 
„ copyrights, 179 

„ trade mark rights, 179 

„ patent rights, 179 

„ rights of legation, 180 

„ the law of contracts, 183 

„ „ torts, 187 

abandonment of, 190 
Foreign Jurisdiction Act (Consolidation Act), 

power to Queen to exercise jurisdiction acquired in foreign country, 57, 243 
exercise of jurisdiction over British subjects in countries without r^ular 
governments, 57, 243 
in this case jurisdiction is unlimited, 57 
Acts done in pursuance of jurisdiction valid as if done according to local 
law, 57, 243 
law of foreign country to be complied with, 57 
evidence of Secretary of State as to existence or extent of jurisdiction in 

foreign country, 58, 243 
questions to be sent by Court, 58, 243 

example, 59 
power to Queen to extend certain Acts to foreign countries, 60, 244 
effect of such extension, 60, 244 
power to Queen to indicate British possessions to which persons charged 

with offences may be sent for trial, 77, 244 
power to Queen to authorise persons to issue warrants in that behalf, 77? 

244 
persons charged may tender evidence before being deported, 7T^ 244 
Court to proceed to examination of witness and transmit evidence to 

Court in possession, f^^ 244 
Court of possession to receive evidence, 78, 244 
„ n to giv'e effect to law in force for British subjects in 

country where offence committed, 78, 245 
extra-territorial statutes in force in possession not to be affected by. 

these provisions, 78, 245 
power to Queen to designate places for punishment of persons convicted 

before Consular Courts, 78, 245 
removal and deportation orders to be as valid as if order were to have 

effect wholly in jurisdiction of Court making them, 78, 245 
power to Queen to assign jurisdiction to British Courts in cases within 

Foreign Jurisdiction Act, 78, 245 
power to Queen to revoke or vary Orders in Council, 78, 245 
laying before Parliament and effect of Orders in Council, 79, 245 
in what cases Orders in Council void for repugnancy, 34, 79, 246 
repugnancy to Act of Parliament, 35, 79, 246 
„ law of England, 36, 79, 246 

provisions for protection of persons acting under Foreign Jurisdiction 
Acts, 79, 246 
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Foreign Jurisdiction— ^^«//««^^. 

tender of amends before suit, 79, 246 
jurisdiction over British subjects in vessels within 100 miles of coasts of 

China or Japan, 80, 247 
subjects of Indian Princes and States to be included in term '' protected 

subject" in Orders in Council, 80^ 154, 247 
definition of " foreign country " in Act, 80, 247 

„ '* British Coiut in a foreign country," 80, 247 

„ "jurisdiction " „ „ 80, 247 

power to Queen to repeal or vary Acts in 2nd Schedule, 80, 247 
repeal of Acts in 3rd Schedule, 80, 247 
existing Orders in Council continued, 81, 247 
references in Orders in Council to repealed Acts, 247 
short title, 247 
schedule of Acts which may be applied to foreign countries, 248 

„ ,, which may be revoked or varied by Orders in Council, 249 

„ „ repealed, 249 

» 
necessary as an enabling Act, 24 

local examples of, 25 

preamble considered, 25 

enactment limited to exercise of powers, 26, 34 

objection to form of words used, 26 

exact meaning of section i, 28 

no direct legislation in, 29, 42 
apparent exceptions, 30 
merely permissions for issue of Orders in Council, 43 

construction of permission, 43 

authority would include rights of jurisdiction acquired in civilised 
countries, 30 

authority would include rights of jurisdiction over foreigpiers, 89 

general criticism of certain provisions of, 99 

abandonment of, jurisdiction not affected by Act, 190 
Foreign Law, 

effect of when extra-territorial, 47 

ascertainment of for Consular Court, 67 
Foreign Marriage [see Marriage], 
Foreign Orders and Medals, 

regulations as to wearing, 14 
Foreign Sovereign, 

sanctions legislation with grant of exterritorial privileges, 3 

might protest against legislation exceeding usual duties of Consuls, 16 

must grant permission for exercise of foreign jurisdiction, 18 

p^ace of, 20 

power which remains after grant of exterritorial privileges, 22 

jurisdiction exercised wrong as to British subject, if wrong as to, 32 

acquiescence of, necessary to jurisdiction by sufferance, 53 

limits of jurisdiction of, impose limits on jurisdiction of Consular Court, 
61,98 

consent of, to English jurisdiction over subjects when required, 9i> 93 

offences against, 123 
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Foreigners, 

jurisdiction over, under South African Order in Council, 214 

„ „ „ the African Continent Order in Conncil, 221 
in territorial waters, 8 

may be included in grant of foreign jurisdiction, 19, 89 
murder of, by English subjects abroad, 20 
jurisdiction of Parliament over, 40 
are included in protectorate, 82, 89, 94 
crimes by British subjects against, in Japan, 86 
jurisdiction as it affects, 87 

if subjects of non-Treaty Power subject to native laws, 87 
position of formerly in factories, 87 

when servants not protected by Treaty with master's nation, 88 
position of, with regard to their own governments, 88 
examples of jurisdiction in British Treaties, 89, 90 
under Jurisdiction Act 1836, 90 
under China and Japan Orders in Council, 91 
summary of variation in English view, 92 
doubt if they can be transferred by their own Sovereign to another 

jurisdiction, 93 
whether consent of Sovereign necessary before they consent to jurisdiction 

of English Consular Court, 93, 113, 115 
necessary where redress is sought against them, 94 
included in Order in Council definition of jurisdiction, 108 
jurisdiction in bankruptcy over, 109 

rules for prosecutions by, under Patent and other Acts, 116 
debtors and creditors in Consular bankruptcy, 128 
consent of foreign authorities when necessary, 128 
submission necessary, 128 
inquisition may charge murder against, 133 
murder of, foreign charge against British subject, 133. 
not within matrimonial jurisdiction, 135 
included in Anglo-Indian and factory domicil, 145 
copyright, etc., as between British subjects and, 180 
contracts between British subjects and, 183 

necessary inferences, 185 
torts by British subjects against, 188 
Forgery, 

Extradition, Burmah and Siam, 231 

„ Tonga and Great Britain, 240 

Fraud, 

under Company law, 177 

native might be punished under native law for false representation, where 
English patent pirated, 180 
Frauds, Statute of, 

applicable to contracts sued on in English Consular Court, 186 
Fraudulent Bankruptcy, 

Extradition, Tonga and Great Britain. 240 
Fraudulent Debtors, 

in <|"hin:t. 235 

„ Congo, 213 
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Fraudulent DEBTORS^continued. 
in Egy£t^204 
fi TapST Sy. 238 
n Madagascar . 220 
w Morocco . 209 
M Muscat^ 223 

,y ^anzibar^ 218 
Fugitive Offenders, 

application of Act to foreign countries, 68, 1 1 5 

warrant for return, 68 

endorsed warrant, 68 

provisional warrant, 68 

dealing with fugitive when apprehended, 68 

return of, by warrant, 69 

discharge if not returned in one month, 69 

persons returned if not prosecuted to be sent back, 69 

offences to which the Act applies, 69 

discharge when case frivolous or return unjust, 69 

* inter-colonial " backing of warrants, 70 

groups of colonies and foreign countries, 70 

witnesses, 70 

discharge of prisoner not returned in one month, 70 

sending back prisoner not prosecuted, 70 

refusal to return prisoner, 70 

boundary offences, 71 

offences on journeys, 7 1 

trial of false swearing, 71 

offence deemed to be commuted in place of trial, 71 

issue of search warrant, 71 

removal of prisoner by sea, 71 

authority of endorsed warrant, 72 

conveyance of fugitives and witnesses, 72 

particulars required by Board of Trade, 72 

escape of prisoner, 72 
where triable, 72 

evidence, 72 

jurisdiction, 72 

power to Queen to make Orders in Council, 73 

offences at sea or triable in several Courts, 73 

escaped convicts, 73 

offences committed prior to Act, 74 

provisions of Order in Council, 114 

general considerations affecting application of Act, 102 

may be an infringement of rights of foreign Sovereign, 103 
Falkland Islands, 

authority to Queen to legislate, 23, 28 
>/ Fiji, 

excluded from Western Pacific Order, 2ii2 
/ France, 

Protocol as to judicial reforms m Egypty^2oo 



J 
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Protocol as to Tripoli, 207 

Law erecting tnGunalsln XojiiSi-iQO 

Treaty with Madagascar^ 219 

„ „ Persia. 224. 
Agreement as to limits of jurisdiction at Chandern ag orc. 2 2K 
rule as to civil suits between foreigners, 30 
Friendly Islands, 
jurisdiction in, 242 



Government, 

countries without regular form of, 8, $7 

„ „ extensionof principles to, 17 

Governor, 

of Colony, reports to, of deportation to, 1 13 
Guardian, 

principles of appointment of, 13 

recognition of foreign, 13 
Guardianship, 

jurisdiction of Consular Court in, 139 

Germany, 

Protocol as to judicial reforms in Egypt,. 200 

Treaty with £ersiar^24 

provisions of criminal code of, as to offences committed by Germans 
abroad, 46 
Gibraltar, 

appeal to Coiut of, from Consul in Morocco, 105 

deportation to, from Morocco, 106 
Gilbert Islands, 

jurisdiction in, 242 
Gold Coast Colony, 

Order in Council, countries near, 214 

GOUALPARA, 

French jurisdiction relinquished at, 225 
Greece, 

Treaty with Persia, 224 



Habeas Corpus, 

application for writ, by fugitive offender, 68 
Harbour Regulations 

may be made by Ministers, 1 14 

approval of Queen, 114 
High Seas, 

legislation for British ships is territorial, 4, 8 

offences on, 8 

British subjects on foreign ships, 8 

offences on, triable in Consular Court, 60 

injuries on, followed by death on land, 61 
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High S^A^—cpntf'nued. 

death on, following injuries on land, 61 

trial of offences on, under Fugitive Offenders Act, 73 

jurisdiction over offences on, may be granted in certain cases, 100 

Homicide, 

extradition, Burmah and Siam, 231 o ' 

by English law if committed abroad triable in England, 4 

House, 

mortgage of, registration, 114 

^ Holland [se^ Netherlands]. 
Hong Kong, 

Chinese criminals taking refuge in, 23s 

ordinance as to, 47 
Hungary [see Austria-Hungary]. 



Incest, 

non-recognition of marriage, 1 57 
partial recognition of native marriage, 165, 170 
Income Tax, 

levied on residents in United Kingdom, 12 
„ „ profits made in United Kingdom, 12 
r jNDiAN Pr inces, 
>l junsdiction over subjects of, 80, 81 

included in benefits of Kashgar Treaty, 226 

„ „ "persons enjoying Her Majesty's protection,*' 154 
position of, generally considered, 154 
references to, in Orders in Council, 155 
Indictment, 

in Consular Court, 19 
for murder by Englishman abroad, 20 
Infants, 

guardianship of, 139 
Injunction, 

not issued to persons abroad, 13 
Inquest [see Coroner^ 
Insurrection, 

assisting against Emperors of China or Japan, 1 1 1 
„ Emperor of China against, 11 1 
International Law, 

reference to, in Foreign Marriage Act, 1891, 17 

effect of daim to ungovemed territory, where Queen has jurisdiction, 

18 
principles of, as to extra-territorial legislation, 48 
Intestacy, 

jurisdiction of Consular Court in cases of, 1 10 
Invasion, 

of Oriental Sovereign's territories, consideration of Order in Council, 
offence, 123 

T 2 
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INVENTIOKS, 

protection for, by Order in Council, 1 16 
Irishmen, 

governed by English law, 120 

IBI, 

Treaty,l2i5 

Treaty, 215 

IGABO^ 

Treaty, 21Q 
India [ see Bengal], 

Treaty with Ameer of Kashgar and Yarkund, 225 
Princes of, jurisdiction over subjects of, 80, 81 

„ included in boiefits of Kashgar Treaty, 226 
commission to examine witnesses in, 74 

ISHUKWE, 

Treaty, 216 
Italy, 

Protocol as to Tripoli^ 20 7 
Treaty with Persia, 2 24 

„ „ Art v., most-favoured-nation treatment to jPersia, $ 6 
Treaty withJa^Q, Article as to Italian authorities, 55 



Jactitation of Marriage, 

Consular Court no jurisdiction in respect o( no, 134 
Journey, 

offences on, under Fugitive Offenders Act, 71 
Judge, 

insulting, penalty for, 114 

right to appoint follows from grant of jurisdiction, 95 
Judgments, 

proof of, in Consular Court, 61 

of Consular Coiut, proof of, 62 

„ „ enforcement of, 189 

Judicial Separation, 

jurisdiction of Consular Court to pronounce, 134 
Judiciary, 

position of, in Constitution, 40 

not servants of the Legislature, 41 

established in Oriental countries does not increase power of Parlia- 
ment, 42 

JVtLA NATURiC SUNT IMMUTABILIA, 38 

Jurisdiction [see Consular Jurisdiction, Foreign Jurisdiction]. 
fundamental principles of, 4 
out of the, consequences, 4 

„ service, 7 
all persons in country subject to, 4 
writs issued within, for causes arising out of, 6 
where no opposing sovereignty, 8 
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Jurisdiction— a7;»//Vfii^^/. 

extension of Colonial, 8 

of Queen in ungovemed countries, 18 

„ ,, is unlimited, 57 
exercise of, abroad must be authorized by Parliament, 19 
explanation of jurisdiction clause in Foreign Jurisdiction Act, 27 
of Parliament in Crown Colonies, 29 
concurrent in two countries over same crime, 45 
by sufferance, 51 [s^e Sufferance] 
under most-favoured-nation clauses, 54 [see Most-Favoured-NatION 

Clause] 
defence attacking judgment on ground that jurisdiction ultra vires 

authority granting it, 60 
of different magistrates in the matter of fugitive offenders, 72 
over British subjects in Eastern seas, 80 
definition, includes power, 80 
in criminal cases, 81 
in civil cases, 82 

complete cession of, in protected States, 82 
rights which are included in grant of, 95 
of Consul by Order in Council, 104 
concurrent, Colonial and Consular Courts, 107 

„ Hong Kong and Chinese Consular Courts, 1 14 

definition of Queen's, by Order in Council, 108 
rules of Court as to parties out of jurisdiction of Court, 116 
concurrent in matrimonial cases, 136, 140 

„ generally, 141 
to dissolve mamages, 173 
of matrimonial Court is over the marriage, 174 

of Egyptian Mixed Courts in civil and conunercial cases, 201 

,> „ » in criminal matters, 203 

of French Courts in Tunis, 210, 211 
of Consular Courts in South Africa, 212 

„ „ in Aden, etc., in slave trade offences, 217 

of Legislative Council of Gold Coast Colony over adjacent countries, 214 
M » Lagos „ „ 214 

of Consular Courts under '' the African Continent " Order in Council, 221 
of Bengal Government at Chandemagore, 225 
of Consuls in Great Britain and the Netherlands, 233 
of Queen in Western Pacific, 242 
Jury, 

liability of subjects to serve on, 109 
power to summon for inquests, 109 

Jakri, 

Treaty, 215 
yj Japan, 

junsdiction over British subjects in ships off the coast of, 80 
Treaty, 85, 237 

most-favoured-nation clause, 54 
jurisdiction clauses examined, 85 
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Japan — cantinueet. 

disputes between British subjects and foreigners, 90 
for Orders in Council, see China 
Treaty with Austro- Hungary, 55 
Italy, 55 
„ Netherlands, 55 

JOUQUIPOUCOUR, 

French jurisdiction relinquished at, 22$ 

Kidnapping, 

extradition, Burmah and Siam, 231 
Act, Pacific Islanders' Protection, 240 

Kalahari, The, 

Order in Council, 212 
Kashgar and Yarkund, 

Treaty between Indian Government and Ameer, 225 
plaintiff officially represented in Court, 83 
cases in which one party is a Mahomedan, 84 
disputes between British subjects and foreigners, 90 

KOLAMA, 

Treaty, 215 



Land, 

mortgages of, registration, 114 
Land Regulations, 

may be made by Ministers, 1 14 

approval of Queen, 114 
Larceny, 

extradition, Tonga and Great Britain, 240 
Legation, Rights of 

enquiry if privilege extends to Consular Courts, 180 
probably it does, 183 

theory of denationalisation of legation untenable, 181 

privilege founded on comity, 181 

may be waived in certain cases, 181 

Ministers remain subject to home law, 182 

action in England against foreign Minister to foreign Court, 183 
„ „ „ English „ „ „ 182 

Legacy, 

to children, means children legitimate by lex domicilii^ 166 
Legacy Duty, 

payable by people domiciled in England, 13, 138, 140 
„ by British subjects in Oriental countries, 138, 140 

enforcement of payment by Consular Court, 140 

service out of jurisdiction in actions for, in England, 140 
Legislature, 

position of, in Constitution, 40 
Legitimacy, 

jurisdiction of Consular Court to pronounce, 134 
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Legitimacy— <:<7«/«f«^^/. 

of Eurasian children, 157 [see Marriage] 

petition under Declaration Act, 162 

of native children, 165, 166, 170 

determined by father's domicil, 166 
Lex Domicilii, 

applied by Consular Court : example of, 153 

capacity to contract marriage, subject to, 158, 167 

personal prohibitions by, 167 

impersonal „ by, 168 

non-recognition of principle of marriage by, 168 

prohibition by, applies to both parties, 169 
Lex Fori, 

interpretation of term as applied to contracts made in Oriental 
countries, 183 

depends on nationality of Consular Court, 186 
Lex Loci, 

violation of, by Consular acts, 17 

effect of extra-territorial law imposing duty contrary to, 48 

forms of marriage subject to, 158 

recognition of polygamy by, 160 [see Marriage] 

marriage conforming to recognised, though non-Christian, 162, 175 

applied ex debito justiticBy 164 

warrants recognition of native marriages, 165 

recognition of divorce, 172 

what is lex loci where exterritoriality exists ? 175 

as between British subjects, the law of England, 176 

„ British and natives, probably either native or English law, 176 

Lex Loci Contractus, 

interpretation of term as applied to contracts made in Oriental 
countries, 183 

intention may x^m\. prima fades as to application of, 184 
Lex Loci Solutionis, 

interpretation of term as applied to contracts made in Oriental 
countries, 183 

intention may ifihotfrima fades as to application of, 184 
Libel, 

action for, included in general grant of civil jurisdiction, 86 

against foreign sovereign, 123 
Limitation, 
of actions y 

under Foreign Jurisdiction Act, 79 

against Consul, 108 
„ officials, 114 
Statute of 

applicable to actions brought in English Consular Court, 186 
Locus Regit Actum, 

principle adopted in Foreign Jurisdiction Act, 57 

application to marri^es and divorces, 172 

first principle governing actions for torts conmiitted abroad, 187, iZi 

what is the locus in torts against natives ? 188 
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Locus Regit Acruvi—coMtiMUfiL 

what is the locus in torts against foreigners ? 189 

LXWACY, 

principles of appointment of trustee when lunatic abroad, 13 
jurisdiction of Consular Court in, no, 134 
Lunatic [see Criminal Lunatics] 

Labuan, 

transferred to British North Borneo Company, 232 
Ladakh, 

Court in, proof of documents from, 226 
Lagos, 

Order in Council, countries near, 214 
Lakon, 

crime in, extradition with British Burmah, 229 
ampoonchi, 

crime in, extradition with British Burmah, 229 
Liberia, 

excluded from African Order in Council, 1889, 221 
LouisiADE Archipelago, 

jurisdiction in, 242 

Manslaughter, 

committed out of England, 6 

committed at sea, followed by death on land, 61 

„ on land, „ at sea, 61 

„ in one country „ in another, 65 

Marriage, 

authorisation of, in Congo, 213 
of British subjects abroad, 12 
foreign marriage Acts, 16 

„ „ „ violation of lex hciy 17 

jurisdiction of Consular Court over, 1 10 

„ ,» n ^o profhounce validity of, 134 

forms governed by lex loci^ 158 
capacity „ lex domicilii^ 158, 167 

polygamous, not recognised : examination how far accepted principle 

extends, 157 
polygamous, rule as laid down in Hyde v. Hyde^ 158 

limitation to rule, 160, 162 
polygamous, matrimonial law of England inapplicable to, 160 
„ extension of principle beyond Divorce Court, 160 

„ subsequent marriage in England not bigamous, 160 

„ extension of principles to concubinage, 160 

99 n n to all marriages contracted subject 

to concubinage, 161 

meaning of recognised concubinage, 161 
polygamous, exception to nde of recognition according to lex lod, 162 
non-Christian, recognition of, if not polygamous, 162 
extension of rule as laid down in BeihePs case ; polygamous marriages 
not recognised in any Coi^rt, 162 
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Marriage — conimued, 

antecedent authority, 163 

reputation of Christian, effect of, 163 

recognition of marriages by natives outside matrimonial Courts, 16$ 

even if polygamous, 165 

example, 166 
universal non-recognition where party domiciled British subject, 167 
personal prohibitions by law of domicil affect capacity, 167 
impersonal „ „ „ do not affect capacity, 168 

non-recognition of polygamy may amount to prohibition, 168 
probable extent of rule of non-recognition, 168 
prohibition of law of domicil affects both parties, 169 
marriage of Englishman domiciled in polygamous country probably 
recognised, 169 

except in cases under matrimonial law, 169 
examination whether partial recognition possible, 170 
effect of exterritorial Treaty, 170 

application of law of domicil of origin, 171 

case where Government permission necessary, 171 

where contracted subject to divorce by consent, 174 

general result of discussion, 175 

rule of lex loci is applicable to Oriental countries, 175 

what is lix led where exterritorial Treaty ? 175 

marriages between two British subjects to conform to English law, 

'75 
mixed marriages may conform either to native or English law, 176 

Matrimonial Causes, 

jurisdiction of Consular Court over, no, 134 
exceptions from, 134 
over whom exercisable, 13s 

jiu-isdiction of English Divorce Court, 135 
domicil or matrimonial home, 135 

application of rule to Consular Court, 135 
nationality and residence essential, 136 

concurrent jurisdiction of other Courts, 136, 140 
Matrimonial Law, 

applicable only to monogamous unions, 159 
Merchandise Marks, 

offences against Act by British subjects, 116 
„ 9, ,y prosecutionby foreigners, 116 

Merchant Shipping Act, 

application of Act to Consular Court, 62, IIJ 

application of penalties, 62 

summary proceedings, 63 

proof of execution of docmnents, 63 
Military Service, 

regulated by statute, 14 
Minister, British, 

exercise of power by, prior to Foreign Jurisdiction Act, 25 

report to, of death sentence, in 

power to commute sentence, 1 1 1 
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Minister— British— A7if//««^/i 

recommendation to mercy to, 11 1, 121 
legislative power of, 11 1 

„ », considered, 117 

observance of Treaties, 117 
peace, order and good government of subjects, 119 
limitation of power, 119 
when curtailed, 120 
regulations for ships in Japanese waters, 112 
powers in case of deserters, 112 
report of deportation orders to, 113 
power to make land and prison regulations, 1 14 
judicial function of, 120 
X^ Mixed Courts, 

a form of exterritoriality, 83 
sometimes represent many nationalities, 84 
establishment of, in Egypt, 84 
administration of national law by, 84 
Mortgage, 

inoperative to prevent distress, 107, 1 14 
registration of, 114 
Most-Favoured-Nation Treatment, 

Colonies of the Netherlands^i iirisdiction of Consuls, 233 
article in Japanese Treaty, 54 

compels all the Treaties granted by a given country to be examined, S4 
works forwards and backwards, 55 
examples of variations from text of English Treaties, 55 
jurisdiction in fersia. depends on, 56 
article in Persian Treaty, 223 

reciprocal grant to Persia by Italy of certain privileges, 56 
Murder, ^ 

committed out of England, 6, 20 

indictment, 20 
extradition, Burmah and Siam, 231 

„ Tonga and Great Britain, 240 
committed at sea followed by death on land, 61 
„ on land „ at sea, 61 

„ in one country „ in another, 65 

general operation of English extra-territorial law of, 45 
when probably not applicable to Consular Court, 99 
Mutiny, Inducement to, 

committed out of England, 6, 14 
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jurisdiction of Consul in, as to slave trade, 217 
Treaty with France, protectorate, 219 
Treaty, 219 

Order in Council, 180, 220 
Marshal t. Trt.ands. 

jurisdiction in, 242 
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MiDDLETON, 

Treaty, 21 S 

MONAKA, 

Treaty, 216 

MO ROCCj 

Treaty, 207 

excluded from African Order in Council, 1889, 221 
Order in Council, 1857, analysis of, 104 
„ „ 1889, 104 

MURI, 

Treaty, 216 
Muscat, 
*^ jurisdiction of Consul in, as to slave trade, 217 

Convention, 222 

bankruptcy jurisdiction in, 131, 222 

Order in Council, 1867, 154 

National, 

use of the term, 82 

may be included in protectorate, 82 
Nationality, 

adoption of new, by foreign law, 1 1 

material in definition of matrimonial jtirisdiction, 1 36 

presumption against acquisition of, in Oriental country, 142 

impossible where Treaty exists, 142 

stands on same footing as domicil, 143, 156 

of Eurasian children, 157 [s€€ Marriage] 

of native wife, 158 [see Marriage] 

does not affect rule as to non-recognition of polygamous marriages, 160 
Naturalisation, 

of Orientals in Europe, 144 

governed by same principles as change of domicil, 155 

British subjects cannot be naturaUsed in Oriental country where 
exterritorial privileges exist, 156 

how far affected by statute, 156 

„ Treaty creates a disability, 156 
Navy, Royal, 

removal of prisoner belonging to, 75 

special authority necessary for Consular jurisdiction in respect of, 134 
Ne exeat regno, 15 
Nemo potest exuere patriam, 9, 1 1 
Notarial Acts, 

by Consul, 16 
Nullity of Marriage, 

Consular Court no jurisdiction to pronounce, iio^ 134 

Nasarawa, 

Treaty, 215 
Navigator's Islands, 

jurisdiction in, 242 
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^ Netherlands, 

Treaty with Japans article as to deserters and persons escaped £raa 
justice, 55 
U Netherlands, Colonies of, 
Agreement, 31 233, 
New Britain, 

jurisdiction in, 243 
New Calabar, 
Treaty, 214 
J New Guinea, 

* jurisdiction in, 242 
7 New Ireland, 

jurisdiction in, 242 
vj New South Wales, 

excluded from Western Pacific Order, 242 
decision on extra-territorial nature of law as to bigamy, 48 
Niger Company, Royal, 

Charter, 214 
Niger Protectorate, 
Notification, 216 

African Order in Council* 1889, 221 
North Borneo, 

Charter to North Borneo Company, 232 
Agreement, 232 

NSUBE, 

Treaty, 216 

Oath, 

administered by Consul, 16 

„ „ violation of /ftf/!^, 17 

by Oriental, taken by native law, 166 
Order, 

of Court, proof of in Consular Court, 61 
of Consular Court, proof, 62 
Orders in Council, 

Afiica, South, 1885, Bechuanaland and the Kalahari^ 213 
i» West, 1874, countries near Gold Coast Colony, 214 
„ „ 1887 „ „ Lagos, 214 

Brunei, 1890, 155, 180 
Art 40, J15 
Art 56,66 
China and Japan^ i860, 91 

„ 1865, 91, 108, 155 

„ Rules of Court under, 116 

„ 1877, 114 

„ 1881, 91 
China, Japan an d Corca, 1884, iis 
„ Z 1S86, 92 
Cyprus ^ 87 8, 199 
5»5r-i879, 206 
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Orders in Council— ^^it/imii/^. 
Japan. i 86q. 237 
Madagascar. i 8qo, 180 
Morocco.. 1 8^7* 104 
„ 1889, 104 

Muscatel 867, 154 

Persian 88q. 155, 180^ 224 

Persian Coasts and Islands, 1889, 224 

Soma li Coast of Gulf of Aden, 1889, 22$ 

XUDis; 1883, 191 

1uikC3Ci863, 155 

Western Pacific Id ands, 1877, 242 

£xampi€ c/sAar^ form, Morocco f 1SS7 « « « « 104 

recitals, 

appointment of Consuls, 
definition of powers, 
regulations for observance of Treaty, 

„ for peace, order, and good government, 

publication of rules, 

sanction of Secretary of State to penal rules, 
jurisdiction to try British subjects for breach of Treaty * « 105 

» » w M rules, 

assessors, 

report of decision to Charg^ d'Affaires, 
revision of decision by superior officers, 
appeal to Charg^ d'Affaires, 
escape from one Consular district to another, 
jurisdiction in civil suits by Moors against British subjects, 

appeals, 
trial of civil suits by British subjects against Moors, 

appeals, 
jurisdiction in civil suits between British subjects, 

appeals, 

assessors, 
power to enforce decisions • • « « « • « 106 
evidence on appeal, 
witnesses, 
perjury, 

reconciliation and arbitration, 
jurisdiction over crimes committed by British subjects, 

assessors, 
punishment of deportation, 

in what cases, 
security for good behaviour, 

deportation, 
report of deportation orders to Charge d'Affaires « « « 107 
juiisdiction in smuggling cases, 
revision of sentences by superior officers, 
reconciliation in cases of assault, 
minutes of proceedings, 
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Orders in COwcih— continued. 

offences governed by law of England 107 

deportation for trial to Gibraltar, 

regulations, 
concurrent jurisdiction of Court at Gibraltar, 
fines and penalties leviable by distress, 

bill of sale, etc., not to defeat levy, 
rules of practice, fees, etc., 
fees to be paid to public account, 

grant of probate 108 

administration of estates by Consul, 
registration of British subjects, 

penalty for neglect to register, 
regulation of merchant seamen, 
general powers of Consul, 
limitation of actions, 

Exampie 0/ long' form, ChinA Bnd J 3Lp3n, iB6s • • . • loS 
recitals, 
definition of jurisdiction, 

to be governed by law of England 109 

constitution of Courts, 

qualification of jurymen and assessors, 

jurisdiction of the Courts, 

execution of writs, etc., from Coiut at Hong Kong, 

reconciliation and arbitration, 

Courts to be Courts of law and equity, 

bankruptcy jurisdiction, 

duties as Coroner, 

Vice-Admiralty jurisdiction, 

jurisdiction in lunacy no 

„ in matrimonial causes, 

„ in probate, 

control of testamentary papers, 

intestacy, 

penalty for dealing with property of deceased without probate, 

death of non-resident subjects, 
criminal jurisdiction, 

execution of warrants issued by Courts in H.M.'s dominions, 
deportation for trial to Hong Kong . • . . . in 

sentence of death to be reported to British Minister, 
punishments to conform to law of England, 
remission by Minister or Secretary of State, 
prisons to be approved by Secretary of State, 
war, insurrection, and rebellion, 
entering service of Emperor of China, 
violation of Treaty regulations, 
power of Minister to make regulations for observance of Treaties, 

„ „ ,) for peace, order and good govern- 

ment of subjects, 
approval of regulations by Her Majesty, 
publication of regulations. 
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Orders in Cowcil,-— continued. 

unlawful trade with Japan . 112 

regulations for British ships in Japanese waters, 

piracy, 

offences against religion, 

crimes on board ship within 100 miles of coast, 

deserters, 

deportation 113 

penalty for return, 
registration of British subjects, 

penalty for neglect to register, 
actions by foreigners, 

evidence by British subjects before native tribunals, 
appeals, 

prerogative of pardon, 
non-judicial acts of Consuls, 
reconciliation between British subjects, 
compulsory attendance of witnesses, 

perjury 114 

costs and fines, etc., leviable by distress, 

bill of sale, etc., not to defeat levy, 
fines to be carried to public account, 
deportation, 

obstructing officers of Court, etc., 
misconduct by officials, 
limitation of actions, 

jurisdiction to Court of Hong Kong to execute warrants from Consular 
Courts, 

/ China and yapany 1S77 144 

concurrent jurisdiction of Court of Hong Kong 

China and Japan, i%%i 114 

^ Minister may make, or join in making, land and other regulations, 
regulations for management of prisons, 
registration of mortgages, 

bills of sale 115 

suits by or against partners, 

„ „ foreigners, 

evidence of British subjects for foreign or native Courts, 

J China, Japan and Corea, 1SS4 115 
inclusion of Corea in all orders for China and Japan, 
adaptations of Imperial Acts when applied, 
authority of Secretary of State, 
application of Admiralty Offences (Colonial) Acts, 
„ Merchant Shipping Act, 
„ Fugitive Offenders Act, 
grouping of coimtries, 
application of Evidence Act, 
judicial notice to be taken of certain facts, 
Brunei, 1890, 115 
application of Merchandise Marks Act . . . . 116,180 
„ Patents, Designs, and Trade Marks Acts, 
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Orders in CovsciL—conhnued. 

application of Copyright Acts . . • . • . 116,180 

prosecutions by foreigners, conditions, 

Rules of Court made under China and Japan Order, 1865, 116 

uftiUr Colonial Courts of Admiralty Act^ 

grant of Admiralty jurisdiction to Consular Courts, 75 
under Colonial Prisoners Removal Act, 

for removal of prisoners and criminal lunatics from countries where 
foreign jurisdiction exists, 75 
under Foreign Jurisdiction Act, 

to extend certain Acts to foreign countries, 60, 74, 244 

deportation for trial to British possession, 77, 244 

„ punishment of convicted persons, 78, 245 

jurisdiction to British Courts in cases within the Act, 78, 245 

amendment of, 78, 245 

laying before «Parliament, 79, 24$ 

when void for repugnancy, 79, 246 

protection to persons acting under, 79, 246 

jurisdiction over subjects in ships in Eastern seas, 80, 247 

to vary or repeal Acts in second schedule, 80,1247 

includes subjects of Indian princes as '^protected subjects," 80, 247 

force of existing Orders, 81, 247 
under Fugitive Offenders Act, 

grouping of Colonies and foreign countries, 70 

to determine Consular jurisdiction under the Act, 73 
under Pacific Islanders Protection Act^ 

power to Queen to make, 241 

laying before Parliament, 242 

authority to issue by local Foreign Jurisdiction Acts, 25 
n i> general „ „ „ 27 

inquiry of Courts into validity of, 32 
repugnant to law of nations, 33 

„ exterritorial Treaty, 33 

„ „ „ but authorized by statute, yjy 42 

remedies provided by statute, 34 

repugnant to Act of Parliament, 34, 35, 79, 246 

„ law of England, 34, 36, 79, 246 

position of Secretary of State, 37, 59 
must conform to statutes applicable to the case, 35 
need not conform to principles of law of England, 35 
forms in which invalidity may be raised, 42 
analogy with Orders under Extradition Act, 43 
must be limited by Treaty, 43 
judicial notice to be taken of, 11$ 
general principles of, 117 
offences created by, 122 
canons of construction for applied statutes, 127 
necessary to confer jurisdiction as to laws affecting Royal Navy, 134 
rule as to probate probably substitutes Order in Council law for 
lex domicilii, 137 
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Orders in Cov^i^cih—continuid. 

duties imposed by, cannot be shaken off at will, 143 

abandoning jurisdiction, 191 
Oriental Country, 

use of term, 22 
Oriental Domicil, 

presumption against acquisition of, 142 

impossible where Treaty, 142 
Oriental Subject, 

acquisition of European domicil by, 144 

naturalisation of, in England, 144 

generally in same position in England as other foreigners, 144 • 

marriage of, recognition in England, 170 [see Marriage] 

shareholder in English companies in Treaty Port, 178 

copyright between British subject and, 180 
Outlawry, 

penalty for infringement of extra-territorial laws, 6 



Obako, 

Treaty, 216 
Obatsha, 

Treaty, 215 
Obeze Opai, 

Treaty, 216 
Obiagwey, 

Treaty, 216 
Obiodiobiri, 

Treaty, 216 
Odekwe, 

Treaty, 215 
Odoni, 

Treaty, 216 
Oduguri. 

Treaty, 216 
Ofonibahan, 

Treaty, 216 
Ogalay, 

Treaty, 216 
Ogbakuma, 

Treaty, 215 
Ogolloma, 

Treaty, 216 
Ogu, 

Treaty, 216 
Okaba, 

Treaty, 216 
Oro Amacom, 

Treaty, 215 
Oko Anara, 

Treaty, 215 

U 
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Okumbou, 

Treaty, 216 
Old CAIABAR9 

Treaty, 215 
Oman, Gulf of, 

jurisdiction on coasts and islands, 224 
Onitsha, 

Treaty, 215 
Onyen, 

Treaty, 216 
Opai, 

Treaty^ ai6 
Opobo, 

Treaty, 216 
Orange Free State, 

excluded from African Order in Council, 1889, ^21 

OSAMARI, 

Treaty, 216 

OSIBITI, 

Treaty, 215 

OSUTSHI ANI OTSHA, 

Treaty, 216 
Ottoman Dominions [see Turkey] 



Pardon, 

effect of foreign pardon, 4$ 

prerogative of, remains in Sovereign for British subjects ia^OrientaT 
country, 113 

partly vested in Minister, 120 
Parliament [see Act of Parliament], 

Orders in Council under Foreign Jurisdiction Act to be laid before 79 

omnipotence of, 5, 37 

power of, over British subjects, 10 

no inherent right to grant jurisdiction to Queen over subjects abroad 18, 
21 

must grant right to exercise, 19, 24 

relation of, to Queen's jurisdiction, 22 

enquiry as to direct authority of 29, 

transcendent power of within King's dominions, 29, 44 

enquiry whether any power of direct legislation in respect of r^;iits of 
foreign jurisdiction, 30 

si jurisdictionem species, est capacissima, 38 

enquiry as to limits of omnipotence, 38 

old authorities, 38 

power abroad limited to British subjects, 49 

power of, over subjects in the East not greater than elsewhere, 4?, y 
Partners, 

actions by or against, 115 
Patents, 

offences against Acts by British subjects, 116, 180 
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l^ATZms— continued. 

ofTences against, prosecution by foreigners, 116, 180 

rights as between British subjects, 179 

„ M „ and natives, 180 

„ „ „ and foreigners, 180 

Peace, 

of English Sorerdgn in indictment in Consular Court, 19 
properly of foreign Sovereign, 20, loi 

involves protection, 20 

of Queen, where nuirder committed abroad, 20 
Penalties, 

under Merchant Shipping Act, application of, 62 

leviable by distress, 107, 1 14 

payable into public account, 107, 114 

for not depositing testamentary papers in Coiut, 1 10 

for dealing with personalty without administration, no 

for breach of Treaty regulations, may be imposed, in 
Perjury, 

of witness examined on commission by Consular Court, 64 

under Fugitive Offenders Act, 71 

m evidence given before Consul^ 106 

„ „ Consular Court, 114 

Piracy, 

application of Fugitive Offenders Act to, 69 

jurisdiction of Consular Court in, f 12, 138 
„ probably lies outside Treaty, 138 

general nature of crime, 138 

punishment depends on municipal law of State where tried, 138 

application of principle to Oriental countries, 139 
Plaintiff, 

cases where official representation of, recognised, 83 

„ judge of plaintiff's nationality forms part of Court, 83 
Pleadings, 

proof c£f in Consular Court, 62 
Poison, 

administered in one country followed by death in another, 65 

POUCEy 

arrest by native or British, 96 
Polygamy, 

marriages contracted subject to law of, 157 [see Marriage] 

English matrimonial law not framed on scale of, 159 

authority for general non-recognition of^ 162 

partial recognition of native marriage, 165, 170 

rule of non-recognition probably amounts to prohibition, 168 
Prerogative, 

Treaty-making, in uncivilised governments, 18 

not fettered as to acquisition of rights or the incurring obligations, 23 

but exercise or fulfilment of rights or obligations must be within the 
law, 23 

acquisition of territory, 24 

legislative right in Crown Colonies, 24 

U 2 
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Frerogatiwe— continued. 

acquisition of rights of foreign jurisdiction, 24 

right to exercise, does not follow right to acquire, 24 

preamble of Foreign Jurisdiction Act does not question, 26 

pardon, 113 

as to unlawful trade, 1 24 
depends on power to recall subjects from abroad, 124 

warrants abandonment of jurisdiction, 191 
Prison, 

in China, approval of by Secretary of State, in 

regulations for management of, may be made by Ministers, 11 4 
approval of by Queen, 114 

offences against discipline of, 114 

death in, inquest, 132 
Prisoner, 

removal of, 7$ 
Privy Council, 

appeal to, from Supreme Consular Court, 113 

nature of appeal to, from Colonial Courts, 121 
Prize, 

special authority necessary for jurisdiction of Consular Court in, 134 
Probate [see Administration], 

production of Consular, in lieu of will, 67 

Consul may grant, 108 

jurisdiction of Consular Court in, no, 136 
possession of testamentary papers, no 

general principles governing grant, 136 

position of the law of the domicil, 136 

adoption of prior decisions of Courts of domicil, 137 

rule of Order in Council, 137 

probably does away with law of domicil, 137 

non-resident subjects dying within Consular jurisdiction, 1 37 

property of British subjects dying elsewhere, 137 

auxihary grants, 137 

foreign document equivalent to, sufficient, 166 
Probate Duty, 

payable on property in England, 13 

„ „ reduced into possession by English grant, 13 

Procedure, 

right to establish Code of, follows from grant of jurisdiction, 96 
Proclamation, 

proof of, in Consular Court, 61 
Prohibition, 

to marry, personal affects capacity, 167 

„ impersonal does not affect capacity, 168 

necessary formalities do not amount to, 168 

non-recognition of polygamy may amount to, 168 

applies both to man and woman, 169 

by Government without permission not personal, 171 
Prospectus, 

contracts to be set out in : applicable to company in Treaty Port, 177 
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Protecfed Persons, 

rule as to domicil applied to, 153 

defined, 154 

privileges expressly extended by Treaty to, 1 54 

native servants, 155 
Protected Subjects, 

defined, 154 

how far Treaty includes, 154 

direct mention probably necessary, 155 

PROTECTIO TRAHIT SUBJECTIONEM, ET SUBJECTIO PROTECTIONEM, 10, 54 

Protection, 

not strictly involved in foreign jurisdiction, 20, 94 

except in most partial form, 54 

consequence with regard to suits by and against foreigners, 94 

does not include servants of other nationalities, 88 
Protectorates, 

Brunei, 233 

Niger, 216 

North Borneo, 232 

Sarawak, 232 

Somali Coast, 225 

South African tribes, 213 

Zanzibar, 217 
French^ 

Madagascar, 219 

Tunis, 95, 190 

general nature of, involves jurisdiction over foreigners, 19, 82, 94 
cession of jurisdiction without cession of territory, 82 
distinguished from grants of exterritoriality, 82 

consent of other Governments only required in case of Treaty Powers, 95 
abandonment of Consular jurisdiction by other Powers, 95 
rule as to domicil applied to, 153 
Punishment, 

chief principle involved in foreign jurisdiction, 20 

Pacific Ocean [see Western Pacific] 
Patani, 

Treaty, 216 
Persi a J 

Treaty, 223 

Treaties with other Powers, 224 

Order in Council, 1863, 155, 180, 224 

English jurisdiction rests on most-favoured-nation clause, 56 

Treaty with Italy, Art. v., 56, 144 
Persian Coasts and Islands, 

' Order in Council, 224 
Persian Gulf, 

jurisdiction on coasts and islands, 224 
Phcenix Islands, 

jurisdiction in, 242 



294 INDEX. 

Queensland, 

cxdndcd from Westein Pacific Order, 242 



Rebellion, 

assisting against Emperors of China or Japan, 1 1 1 
„ Emperor of China against, 1 1 1 

consideration of Order in Council offence, 123 
Reconciliation, 

in civil disputes, 86 

to be promoted by Consul, 106^ 109, 113 

„ >y in cases of assault, X07 

Registration, 

of companies, when compulsory, 178 

of Treaty Port companies in En^and, 178 

„ „ in neighbouring Colony, 179 

to establish copyright in Eastern country, 179 
Registration of British Subjects, 

in Siam, 121, 229 

regulation in Morocco Order in Council, 108 

„ China and Japan Order in Council, 113 

different rules as to, 121 

general considerations affecting, 121 

levy of fee for, 122 
Regulations, Treaty, 

breach of, Treaty between Japan and Austro-Hungary, SS 

power to Consul to make, for observance of Treaty, 104 
„ Minister „ „ „ iii 

punishment for breach oi^ 104, iii 

publication of, 104, 11 1 

penal, require sanction of Secretary of State, IC4 

land, harbour, and prison, by Ministers, 114 
Religion, 

offences against, jurisdiction, 112 

precautionary measures to prevent, 112 

consideration of Order in Council offences as to, 123 

Removal of Prisoners, 

application of Act to foreign countries, 75 

conditions of removal, 75 

return of prisoners removed, 76 

regulations as to removal, 76 

" removing authority," 76 

warrant, 76 

dealing with removed prisoner, 76 

escape, 76 
Residence, 

abroad, consequences of, do not attach to persons enjoying exle i iit w ia l 
privileges, 3 

condition of, in bankruptcy jurisdiction, 127 

as it affects matrimonisd jurisdiction, 135, 136 

in a territory the basis of domicil, 147 
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Residence-— ^40if//Mtf^dl 

in the East liable to interruption, 151 

possible effect on acquisition of domicil, ijl 
Restitution of Conjugal Rights, 

jurisdiction of Consular Court to pronounce, 134 
Revenue Laws, 

territorial operation of, 12 
Robbery, 

extradition, Burmah and Siam, 231 
Rules, 

Consml to make, 107 

of Court, China and Japan, 1 16 

RoTUMAH Island, 
jurisdiction in, 242 

ROUMANIA, 

provisions of Treaty of Berlin as to, 198 
Russia, 

Treaty with Persia, 224 



SCOTCHMEN, 

governed by English law, 120 
SEA [su High Seas], 

removal of fugitive offender by, 71, 72 

jurisdiction over British subjects in ships in Eastern seas, 80 
provision of Order in Council, 112 
Seal, 

proof of, on documents when not required, 62 

judicial notice to be taken of Consular, 1 1 5 
Seamen, 

Consul's power for regulation of, fo8 

wages of, order for, 62 
Search Warrant, 

under Fugitive Offenders Act, 71 

jurisdiction of Court to issue, 1 17 
Secretary of State, 

appeal to, from refiisal of Consul to Solemnise marriages, 17 

decision on question as to existence of foreign jurisdiction in any 
country, 58 

suggested limit of authority, 59 

power to order return of removed prisoner, 76 

the "removing authority," 76 

power in the matter of criminal lunatics, 7j 

to sanction penal rules made by Consul, 104 

recommendation to, for remission of sentence, 11 1 

approval of prisons in China, 1 1 1 

permission of, to return after deportation, 113 

approval o^ of rules for appeals, 113 

power to determine disputes as to area of jurisdiction under Persian 
Order in Council, 224 
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Security, 
for costs, 

when required from foreigners, 91, 92 
for good behaviour, 

may be required by Consul, 106 

„ „ Consular Court, 113 

Seditious Oaths, , 

inducement to take, out of England, 6, 14 1 

Servant, 

rights under his own Treaty, not under that of his master, 88, 145 

in case of factories, 145 
native, sometimes included in protection, 155 
Service out of the Jurisdiction, 
in French Courts in Tunis, 210 
writ may be served on British subjects abroad, 13 
in administration action, 140 
on British subjects in Eastern countries: consequence of rule as to 

domicil, 153 
not applicable to case of person staying at foreign Embassy in Elngland, 

181 
on foreign Minister to foreign Court, 182 
on English „ „ 182 

Settlement, 

regulations for municipal government of, may be made by Ministers, 1 14 
approval of Queen, 114 
Settlements of Property, 

jurisdiction of Consular Court over, 135 
Shareholders [see Company], 

English^ in English companies, 177 
native „ „ 178 

Ships, 

part of the territory of flag at sea, 4 
foreign warships in harbour, privilege of, 4 
British, legislation for, is territorial, 4, 8 
British subjects on foreign, 8, 67 
ownership of British, 1 1 

disputes between crews. Colonies of Great Britain and Netherlands, 233 
maintenance of order among. Treaty between Japan and the Nether- 
lands, 56 
Chinese criminals taking refuge on British, 47, 235 
jurisdiction of Consular Court over, 62 

distress against, to enforce orders under Merchant Shipping Act, 62 
offences by British subjects on board, 67 

„ „ „ native ships, 100 

penalty on master of, for refusal to carry fugitive or witnesses, 72 
deportation on board British, 106 
in Chinese and Japanese waters, jurisdiction over, 11 o 
in Japanese waters, regulations by Ministers for, 112 

seizure of, for breach, 112 
crimes by British subjects on board British, Chinese or Japanese, within 
100 miks of coasts, 112 
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Shipwreck, 

assistance of ship-wrecked mariners by Consul, 12 
Signature, 

judicial notice to be taken of Consular, 115 
Slave Trade, 

jurisdiction of Vice- Admiralty Court at Aden, 217 

„ Consuls in Zanzibar, Muscat, and Madagascar, 217 

„ Consular Court as to offences relating to, 134 

Smuggling, 

jurisdiction of the Consul in cases of, 107 
Sovereign [see Foreign Sovereign], 

allegiance to, 9 

protection of, extends over all dominions, 1 1 

command of, in writ, 13 

regulations as to foreign orders and medals, 14 

mandatory writs of, 14 

making war against, 14 

„ „ allies of, 14 

no inherent right over subjects in Oriental country, 15, 18, 21 

rights of foreign jurisdiction are delegated rights, 19 
may include foreigners, 19 

"peace of," in indictment, 19 [see Peace] 

the head of each branch of the government, 40 

approval of regulations to enforce Treaty, iii 

prerogative. of pardon remains untouched, 113 

protector of conunerce, 124 

example of exterritorial privilege of, 181 
Sovereign State, 

use of term, 22 
Sovereignty, 

jurisdiction where no opposing, 8 

recognition of territorial limits of, 17 

no inherent right of, over subjects abroad, 18 
Stamps, 

counterfeiting, extradition, Burmah and Siam, 231 
Status, 

governed by law of the domicil, 149, 150 
Subpcena, 

warrant for issue of, follows from grant of jurisdiction, 96 
Succession Duty, 

payable in respect of British settlements, 13 
Sufferance, 

jurisdiction by, 5 1 

case of Zanzibar, 52 

definition of, 53 

enquiry whether it can coexist with jurisdiction by Treaty, 52 

may coexist if definition complied with, 53 

as it affects British subjects, 53 
Summons, 

service of, under Merchant Shipping Act, 62 
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Sabagreia, 

Treaty, 216 
Sagbama, 

Treaty, 216 
St. Petersburg, 

confirmation of marriages at, 12 
Samabri, 

Treaty, 216 



Treaty, 238 
Convention, town of Apia, 238 

disputes between British subjects and foreigners, 90, 238 
Santa Cruz Islands, 
jurisdiction in, 242 
Sarawak, 

Agreement, 232 
^ Senna, 

Treaty, 223 

( SSRVL 

provisions of Treaty of Berlin as to, 198 
Treaty, 198 
J Shanghai, 

Courts at, 235 




\i Conmiercial Agreement, supplementary to Treaty of 1855, 227 

Treaty of 1855, Article 5, 229 

Treaty of 1883, for prevention of crime in territories adjoinii^ Brhisli 
Burmah, 229 

list of extradition offences, 231 
repeal of Act relating to jurisdiction in, 80 
6/ ^, „ „ jurisdiction of Straits Settlements Court, 81 

^ Sierra Leqxis,^ 
^ territories adjacent to. Act for punishment of offences in. So, 249 

^ Solomon Islands, 
*^ jurisdiction in, 242 

y Somali Coast, 

jurisdiction. Order in Council, 225 

/ South Africa ^ 

"^ Barolongs, 2ir 

Batlapings, 212 
Order in Council, 212 
Act for pimishment of offences in, 80, 249 
J South African Republic, 

excluded from African Order in Council, 1889, 22t 
J Spain^ 

Treaty with P^ia^ 2 01 
J Straits Settlements, 

jurisdiction of Courts of, in matters arising in Sianu. repeal of Act, 81, 249 
I Switzerland, 
^ Treaty with.£fii3ia, 224 
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Tamatave, Treaty of, 

between France and Queen of Madagascar : protectoratei 219 
Taxation, 

right to tax not usually surrendered, 122 
fee for registration is not, 122 
Territorial Waters, 
jurisdiction over, 8 

if claimed by foreign Sovereign granted to Consular Court, 61, 100 
Consular jurisdiction in, coincident with foreign Sovereign's, too 
jurisdiction in, of Western Pacific Islands, 242 
Theft, 

extradition, Burmah and Siam, 231 
Torts, 

effect of foreign jurisdiction on law of, 187 
general rule as to torts committed abroad, 187 
by British subject against British subject, 187 
„ „ „ native, 187 

„ „ „ foreigner, 188 

examination of nature of rights and duties resulting from exteiritoriality, 
188 
Trade, 

unlawful, 124 

Order in Council offence, consideration of^ 124 
prerogative as to, 124 
Trade Marks, 

offences against Act by British subjects, ii6» 180 

„ „ prosecution by foreigners, 116, 180 

rights as between British subjects, 179 
„ „ „ „ and natives, 180 

„ n n 9f ^^^ fDreigners, 180 

Treason, 

committed out of England, 6 
dealt with entirely by statute, 14 
application of Fugitive Offenders Act to, 69 
Treaties [see Table of Treaties set out in Appendix, p. 19$, and sei 
Berlin, Treaty of : Dardanelles, Treaty of : Tamatave, Treaty 
of], 

Japane sepvith England, Art xxiii.» 54 
JurisSSion Clauses^ 

dvil jurisdiction, 85 
criminal „ 86 

reconciliation, 86 
absconding debtors, 87 
position of foreigners under^ 89^ 91 
"with Austro-Hungary, 55 
" with Italy, 55 
''with Netherlands^ SS 



bankruptcy jurisdiction in» I3f 
*ersi^ u46 
„ with Italy, 56, i44 
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Treati es — continued, 
of Nanking, 87 
of Tientsin, 86, 102 
position of foreigners under, 

in Borneo, 90 

in China, 89 

in Corea, 89 

in Kashgar and Yarkund, 90 

in Samoa, 90 
I in Tonga, 90 

Treaty, 

privilege granted by, 3 
extradition, 7 

prerogative exists in uncivilised governments, 18 
grant of foreign jurisdiction usually by, 18 

examination of remedy where power exercised exceeds provisions of, 32 
Order in Council repugnant to, 33, 36 
statute repugnant to, 37 
as a general rule explains enabling statute, 43 
might be ignored if Parliament could legislate extra-territorially, 51 
sufferance may co-exist with rights by, 53 
proof of, in Consular Court, 61 
construction of, not to be too strict, 85 
protection does not include servants of other nationality, 88 
limit of jurisdiction in, 99 
power to enforce, 104, 105 
regulations as to observance of, 104 
publication of regulations, 104 
observance of, power to compel, 117 

to be inferred from grant, 118 
effect of reference to " British law," 119 
'' peace and friendship ** clause, how carried out, 122 
limit to bankruptcy jurisdiction imposed by, 128 
jurisdiction in piracy probably outside, 138 
makes acquisition of Oriental domicil impossible, 142 
applies to all subjects in the country, 143 
not usually reciprocal, 144 
does not include foreign servant, 145 

unless he is " protected," 145 
effect of, in recognition of marriages, 170 
introduction of English company law warranted by, 177 
copyright, etc., depends on, 179 ' 

does not include copyright as between British subjects and natives 
separate Treaty required, 180 
Treaty Power, 
use of term, 22 

foreigner not a subject of, subject to native law, 87 
Trials, 

to be conducted as in England, 117 
Tribes, 

saving of rights of, in Western Pacific Islands, 242 
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Trustee, 

of British settlement, liable to pay succession duty, 13 
in bankruptcy, title to sue in foreign Consular Court, 129 

Tajoura, 

Treaty, 85, 219 
Tajoura, Bay of, 

jurisdiction, 225 

TONGA^ 



Treaty, 239 

recognition of native laws by, 83 

extraditable offences, 240 

disputes between British and foreign subjects and foreigners, 90 

TOROFANI, 

Treaty, 216 
Tripoli. 

Protocols by Great Britain, France, Italy, and Turkey, 207 
Tunis, 

French law erecting tribunals in Tunis, 190, 209 

Decree of Bey, 190, 210 

Order in Council abolishing English jurisdiction, 191, 210 

excluded from African Order in Council, 1889, 221 

English consent to withdraw Consular jurisdiction, 95, 191 
Turk e y, 

Capitulations, 195 

Convention as to Cyprus, 199 *-^ 

Protocol as to Tripoli, 207 — 

Treaty with Persia, 224 ^ 

Orders in Council suspended as to Egypt, 206 ^ 

local Foreign Jurisdiction Act for, 25, 90 

right of taxation surrendered, 122 -^ 

Order in Council, 1863, 155 

regulations as to privileges of native servants, 15s 



Uncivilised Countries, 

application of general principles to, 17 

Umari, 

Treaty, 216 
Umoru, 

Treaty, 216 
Umotshi, 

Treaty, 216 
Union Islands, 

jurisdiction in, 242 
nJ United States, 

Treaty with Persia, 224 
Utoku, 

Treaty, 216 
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Utshi Oboma, 

Treaty, 215 
Utshi Owerb, 

Treaty, 215 
Utu, 

Treaty, 216 



Vice-Admiralty Jurisdiction, 
conferred on Consular Court, 109 
altered by statute to Admiralty jurisdiction, 75, 109, 133 
when power to establish Vice- Admiralty Court, 133 
extent of jurisdiction, 134 



Wages, 

seamen^, wder for payment, by Consular Court, 62 
War, 

relief of prisoners by Consul, 12 

waging, against Sovereign, 14 

„ f. Sovereign's allies, 14 

„ „ Emperors of China or Japan, 1 11 

„ in service of Emperor of China, iil 

consideration of Order in Council offence, 123 
Warrant, 

apprehension of fugitive offenders by, 68 

endorsed, 68 

provisional, 68 

return of fugitive by, 69 

backing of, in groups of colonies and countries, 70 

search, 71 
jurisdiction of Court as to, 117 

authority of signed endorsement, 72 

removal of prisoners by, 76 

,^ criminal lunatics by, 77 

deportation for trial by, 77 

Colonial, execution of, by Consular Court, 109, llo 

Consular „ „ Colonial Court, 114 

for arrest of person charged by coroner's inquest, 132 
Wife, 

nationality and domicil of native, 158, 162 [se€ Marriage] 

joinder of native husband in civil action in England, 158, 166 

definition of, in Christian countries, 159 

adoption by, non-recognition of, 177 
Will [see Probate] 
Witness, J 

examination by Consular Court on request of foreign Court, 63 

certificate in support of application, 63 

examination by Consular Court on commission from Queen*^ Court, 64 

perjury, 65 

right of refusal to answer, 65 



J 
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Witness— ^<wt/»««^rf. 

on trial of ^gitive offender in group of colonies and countries, 70 
conveyance of, 72 

commission to Consular Court for examination of, 74 

for prisoner, examination of, before deportation, 77 

examination of, by Consul, 106 

British subjects for native Courts, 113, 115 
compulsory attendance of, 113 

sununons to, oat of jurisdiction of Court, 1 16 

warrant for issue of subpoena follows from grant of jurisdiction, 96 
Writ, 

served within jurisdiction, for causes arising abroad, 6 

served out of „ in certain cases, 7 

contains a conmiand of the Sovereign, 13 

mandatory, to return to England, 14 
„ ne exeat regnOy i^ 

Colonial, execution of, by Consular Court, 109, 121 

warrant for service of, follows from grant of jurisdiction, 96 

West Coast of Africa, 

Order in Council, countries near Gold Coast Colony, 214 
„ countries near Lagos, 214 

Western Pacific Islands, 

High Commissioner of, jurisdiction i& Samoa, 238 

n n n Tonga, 239 . 

Protection of Islanders Act, 18729 240 

n n iS75i Queen's jurisdiction in, 240 

Order in Council, 242 
Islands included in jurisdiction, 242 

WUKARI, 

Treaty, 215 
Yarkund [see Kashgar and Yarkund] 

Zagazig, 

mixed Court established at, 201, 206 
Zaila, 

Treaty, 85, 219 
Zanzibj 

'jurisdiction of Consul in, as to slave trade, 217 

excluded from African Order in Council, 1889, 221 

British protectorate, 217 

Treaty, 217 

jurisdiction formerly by sufferance, 52 

Order in Council, 1866, 154, 155 
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